
 

In re Payment Card Interchange Fee and Merchant Discount Antitrust Litigation | MDL No. 1720 

Timeline of Events: 

2005 Merchants and Merchant Associations File Antitrust Suit against Visa and MasterCard 

2012 

July 13:  Proposed Settlement Announced 

Oct, 11:  10 of 19 Named Class Plaintiffs Announce their Opposition to Proposed Settlement 

Nov. 1:  1200 Merchants Urge Court to Deny Preliminary Approval 

Nov. 9:  U.S. District Court for the Eastern District of New York Grants Preliminary Approval 

2013 

Jan. 27:  Limited Rules Changes Required by Proposed Settlement Take Effect 

February:  Legal Notices Begin Reaching Members of Merchant Class 

May 28:  Deadline for Members of Merchant Class to Object/Opt-Out of Settlement 

Sept. 12:  Fairness Hearing before U.S. District Court for the Eastern District of New York 

 

Interchange Proposed Class Action Settlement 
What Merchants Need to Know 

 

On July 13, 2012 a proposed class action settlement of antitrust litigation filed by merchants and 

merchant representatives against Visa and MasterCard was announced. The proposed settlement faced 

immediate criticism from a large and diverse segment of the merchant community. 

A majority of named class plaintiffs in the case 

have expressly opposed the settlement, vocally 

urging the court to reject its approval. From their 

perspective and that of a large segment of the 

merchant community, while the proposed 

settlement would provide merchants with a 

small cash award,  roughly equal to two or three 

months of interchange fees, the proposed 

settlement preserves the underlying anti-

competitive practices of Visa and MasterCard 

that the lawsuits were filed to address.  

The proposed settlement must be reviewed and 

approved by the court. Members of the merchant 

class have begun to receive notices alerting them 

to the proposed settlement and their options 

related to it. While each merchant must 

independently evaluate the proposed settlement 

and choose how to respond, this document is 

meant to provide the merchant community with 

an explanation of the proposed settlement and 

options for weighing in against it.  

Those who have objected to the proposed 

settlement argue that it: 

 Locks in the Visa/MasterCard duopoly,  

 Provides no relief from interchange rate 

setting or other rules, 

 Includes a mechanism for surcharging 

consumers to pay for Visa/MasterCard’s 

anticompetitive behavior that is 

basically unworkable, 

 Denies all current and future merchants 

their right to bring future legal action 

related to interchange rules and rate 

setting, among other things against Visa, 

MasterCard and the banks, and 

 Could limit emerging innovations that 

can bring meaningful competition to the 

marketplace, such as mobile payments. 

IMPORTANT NOTE: If a merchant takes no action the court may interpret its silence as total 

acceptance and support of the terms of the settlement. 

 

 

 

 

 

NOTE: This memo is informational and should not be interpreted as legal advice. 

https://www.ncga.coop/node/5216
http://www.rila.org/news/topnews/Pages/RILAJoinsNearly1200MerchantsinBriefstoCourtOpposingInterchangeSettlement.aspx
https://www.paymentcardsettlement.com/Content/Documents/Settlement%20Long%20Form%20Notice.pdf


 

What are Merchants Saying? 

More than 1200 associations, small businesses and 

recognized brands expressed opposition to the 

preliminary approval of the settlement in a filing 

with the court in November 2012. #  
 

Merchants 

7-Eleven 

Affiliated Foods Midwest * 

AutoZone 

Best Buy 

Boscov’s Department Store, LLC 

CKE Restaurants, Inc. 

Coborn’s, Inc * 

Costco Wholesale Corp. 

Cumberland Farms 

D’Agostino Supermarkets * 

Dillard’s, Inc. 

Dollar General 

The Gap, Inc. 

Giant Eagle 

The Home Depot 

IKEA 

J.C. Penney Corporation Inc. 

Jetro Holdings LLC * 

Jo-Ann Stores 

Kwik Trip 

Limited Brands, Inc. 

Lowe’s 

Macy’s, Inc. 

Papa John’s International, Inc. 

REI (Recreational Equipment, Inc.) 

Target Corporation  

Wal-Mart Stores, Inc. 

Wawa  

Wendy’s 

National Associations 

American Booksellers Association 

National Association of College Stores 

National Association of Convenience Stores * 

National Community Pharmacists Association * 

National Association of Theatre Owners  

National Association of Truck Stop Operators * 

National Cooperative Grocers Association * 

National Grocers Association * 

National Restaurant Association * 

National Retail Federation 

Retail Industry Leaders Association 

Society of Independent Gasoline Marketers of 

America 

  

* Named Class Plaintiffs 

# Listed merchants have not necessarily decided whether 

to opt out or object to the settlement in May 2013 

QUESTIONS & ANSWERS: 

What does the settlement do? 

The proposed settlement offers class members money 

damages estimated to be approximately two or three 

months' worth of interchange and, among other things, 

limited modifications to Visa's and MasterCard's 

surcharging rules, by which, under certain limited 

circumstances, merchants will be allowed to surcharge 

customers who pay with Visa or MasterCard credit 

cards. The settlement offers merchants no meaningful 

changes to the interchange or "swipe fee" rules that are 

the centerpiece of the case. Nonetheless, the settlement 

requires class members to release Visa and MasterCard 

from liability, FOREVER, for any anticompetitive rules 

and conduct currently in place (including the 

interchange or swipe fee rules) and any "substantially 

similar rules" instituted at any time in the future. 

Is the proposed settlement related to past reform, 

such as the Durbin Amendment? 

Only in the sense that the underlying case, like the 

Durbin Amendment and other past reform efforts, was 

pursued because of the fundamental lack of competition 

in the credit and debit markets and the anticompetitive 

practices enforced by Visa and MasterCard.  

Who are the members of the merchant class? 

The merchants covered by the proposed settlement 

include anyone who accepted Visa or MasterCard at any 

time after January 1, 2004 or accepts Visa or 

MasterCard in the future. 

Why did I receive a notice from the court regarding 

the settlement? 

Each merchant who accepted Visa and/or MasterCard at 

any time between January 1, 2004 and November 27, 

2012 is a member of the class.  Members of the class 

began receiving notices in late January. The notices 

outline class members’ options and responsibilities 

related to the settlement. 

What are my options? 

Each merchant needs to decide on its own how to 

respond to the settlement. You can review the settlement and information related to it at 



 

www.paymentcardsettlement.com, or in notices you may receive in the mail or see in a newspaper, trade 

publication, or the Internet.   

If you independently conclude that the settlement is bad for you and/or for merchants generally, you have 

three options, each of which has very different meanings and consequences that are explained more fully 

below: (1) object to the entire settlement; (2) opt out of the settlement (although you are only permitted 

to opt out of the money damages portion of the settlement); or (3) both object and opt out.   

Any of these choices must be exercised by May 28, 2013.  Regardless of your choice, if the settlement is 

finally approved in September (subject to any appeals), you will be bound by the terms of the settlement 

and will be barred from future litigation against Visa and MasterCard (the "release"). 

What does it mean to object to the settlement? 

Objecting to the settlement means telling Judge John Gleeson, the presiding judge in the case, and the 

proponents of the settlement why you oppose it. Even if you opt out to preserve your right to seek past 

damages, you will still be bound by the release and the various purported rules changes (offered in lieu of 

swipe fee changes). If you do not object, you will have relinquished your only opportunity to make your 

opposition known to Judge Gleeson and have it noted in the record for appeal. Therefore, if you think the 

deal is bad overall, you should consider opting out and objecting (explained below).   

What is the benefit of objecting? 

The benefit of objecting is that you (along with other objectors) may persuade Judge Gleeson that the 

settlement is unfair, thus it should not be finally approved. Further, if you do not object, you will have 

relinquished your only opportunity to make your opposition known to the court and noted in the record 

for appeal. Therefore, if you do not accept all of the settlement's terms, you should consider objecting (as 

well as opting out).    

What are the costs or risks of objecting? 

We are not aware of significant costs or risks of objecting. It is your right to let Judge Gleeson know how 

you feel about the settlement.   

What are the benefits of opting out and objecting together? 

Opting out and objecting is the most complete way to express your opposition to the settlement. (See 

below for details on opting out.) You will put the most pressure on Judge Gleeson to reject the settlement. 

You will also get the best protection from any argument that you have accepted the settlement's release 

terms. And you will be entitled to sue for past damages (see below). 

Can I object and not opt out? 

Yes. However, as noted below, if you do not opt out you will lose your right to sue independently or as 

part of a larger group for more damages.  

How do I object? 

You object to the settlement by submitting a Statement of Objections to Judge Gleeson and the lawyers 

for the proponents of the settlement at the addresses below by May 28, 2013. Two sample objections are 

attached – one for merchants who opt out of the settlement and one for merchants who do not opt out.  

http://www.paymentcardsettlement.com/


 
You can complete the appropriate sample and submit it, or use it as an example to draft your own 

objection. If you draft your own objection, be sure to include all of the information in the sample:  

 The words "In re Payment Card Interchange Fee and Merchant Discount Antitrust Litigation."  

 The reasons you object to the settlement. 

 Your name, address and phone number.  

 How long you have accepted Visa and/or MasterCard. 

 Information regarding the individual signing the objection.     

 If your own lawyer represents you with respect to the settlement, his/her contact information. 

 

You may also cite any laws or evidence that support your objection.  Copies of your objection must be 

mailed to each of the three addresses below by May 28, 2013. Keep a copy of your objection for your 

records. 

United States District Court for the Eastern District of New York 

Clerk of Court 

225 Cadman Plaza 

Brooklyn, NY 11201 

Alexandra S. Bernay 

Robbins Geller Rudman & Dowd LLP 

655 West Broadway, Suite 1900 

San Diego, CA 92101 

Wesley R. Powell 

Willkie Farr & Gallagher LLP 

787 Seventh Avenue 

New York, NY 10019 

 

What does it mean to opt out of the settlement? 

Opting out means that you exclude yourself from the past damages settlement class and reject the money 

reward portion of the settlement, which preserves your right to sue Visa and MasterCard for past damages 

for conduct that occurred before November 27, 2012. Opting out for past damages in this settlement does 

not exclude you from the settlement's release or the part of the settlement that purports to change certain 

Visa and MasterCard rules (although not Visa's or MasterCard's swipe fee-setting practices). You may not 

opt out of those portions of the settlement. That is why, if you believe the settlement is bad overall and 

you want to be able to sue for more damages, you should consider opting out and objecting to the 

settlement.   

What are the benefits of opting out? 

Opting out preserves your right to sue for more damages than you would have received if you had not 

opted out of the proposed settlement for conduct that occurred before November 27, 2012. Opting out 

also sends a clear message to Judge Gleeson that no part of the settlement is acceptable to you. 

 

 

 



 
 

What are the costs or risks of opting out? 

If you opt out you will not collect any money damages from the settlement. You will only be able to 

collect money damages relating to Visa's and MasterCard's rules if you sue Visa and MasterCard on your 

own or with other merchants and that lawsuit is successful. 

How do I opt out? 

You opt out by submitting an opt-out letter to the settlement administrator at the address below by May 

28, 2013. A sample is attached – you can complete and submit it, or use it as an example to draft your 

own opt-out letter. If you draft your own letter, be sure to include all of the information in the sample:  

 The words "In re Payment Card Interchange Fee and Merchant Discount Antitrust Litigation."  

 Your business's name, address, phone number, and taxpayer ID number.  

 How long you have accepted Visa and/or MasterCard. 

 A statement that you want to be excluded from (opt out of) the settlement class. 

 Names and addresses of all of your business locations. 

 Position of the individual signing the letter that authorizes him/her to exclude your business from the 

settlement.       

 

You must mail your letter to Payment Card Interchange Fee Settlement, P.O. Box 2530, Portland, OR 

92708-2530, postmarked by May 28, 2013. Be sure to keep a copy of your letter for your records. 

 

What if I do nothing? Are there any costs or risks?   

If you do nothing – that is, you neither opt out nor object – you will be deemed to have accepted all of the 

terms of the settlement, including its release terms.   

Can I participate in the court's final approval hearing? 

Yes.  The final approval hearing is scheduled for September 12, 2013 at 10:00am at the United States 

District Court for the Eastern District of New York, 225 Cadman Plaza, Brooklyn, NY 11201. If you or 

anyone from your business would like to appear, you must mail copies of a Notice of Intent to Appear to 

the court and the proponents of the settlement at the three addresses above by May 28, 2013. A sample 

notice is attached – you can complete and submit it, or use it as an example to draft your own notice. If 

you draft your own, be sure to include all of the information in the sample: 

 The words "In re Payment Card Interchange Fee and Merchant Discount Antitrust Litigation."  

 A statement that certain individuals intend to appear at the hearing (including any attorneys), and the 

names, positions, addresses and phone numbers of each of those individuals.    

 Information regarding the person signing the notice.       

 

Keep a copy of your notice. Even if you intend to appear at the hearing, you must still (i) submit a 

Statement of Objections if you want to object to the settlement, and (ii) submit an opt-out letter if you 

want to opt out. 

 

 

 



 

STATEMENT OF OBJECTIONS 

(FOR MERCHANTS WHO DO NOT OPT OUT) 

 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK 

 

-------------------------------------------------------------- x 

In re PAYMENT CARD INTERCHANGE  : 

FEE AND MERCHANT DISCOUNT  : No. 05-MD-01720 (JG) (JO) 

ANTITRUST LITIGATION    : 

---------------------------------------------------------------x 

Statement of Objections 

 

I am a member of the plaintiff class in the case called In re Payment Card Interchange Fee and 

Merchant Discount Antitrust Litigation.  I am a class member because I operate [business name 

 

 and address] ____________________________________________________________________ 

 

and I have accepted Visa and/or MasterCard from [approximate date] _________________________ 

 

until ["present," or approximate date] _________________________.   

 

I object to the settlement in this lawsuit.  My reasons for objecting are: 

 

1. The proposed settlement does not address Visa’s and MasterCard’s price-fixing of 

interchange rates for the banks, the subject of the core claims in the case.  The proposed 

settlement actually validates that practice, enabling Visa and MasterCard to continue to 

illegally fix fees for the banks that merchants and their customers have no choice but to 

pay.  Our portion of the compensatory relief amounts to only a fraction of what we pay in 

interchange, and given that Visa and MasterCard can continue to fix interchange, they 

can recoup the settlement amount by raising interchange rates in the future.   

2. Instead of addressing the core claims in the case, the settlement merely provides 

merchants with a limited ability to surcharge Visa and MasterCard credit card 

transactions that is of no value to us.   

3. [If merchant operates in one of the ten states that prohibit surcharging: CA, CO, CT, FL, KS, ME, MA, NY,  
OK and TX]   
We operate stores in the state(s) of __________________________________________ 

which prohibit surcharging of credit card transactions.  Because of this law, the principal 

relief is of no value to us. 

4. [If merchant accepts American Express]  We accept American Express transactions.  The 

settlement limits our ability to surcharge Visa and MasterCard credit card transactions 

because under its terms we can only surcharge Visa and MasterCard transactions if we 

also surcharge American Express transactions.  However, we cannot surcharge American 

Express transactions under our contract with American Express.  Since we cannot 

realistically drop American Express to avoid this limitation, this is another reason why 

we cannot take advantage of the surcharging relief in the settlement. 

5. The proposed settlement includes unacceptable obligations, such as requiring us to 

disclose to customers at the point of sale that we are imposing the surcharge, when in fact 

the only reason we would charge such fees is the onerous fees set by Visa and 

MasterCard.    



 

6. The release is overly broad.  It purports to cover all Visa and MasterCard rules and 

conduct that were in place upon preliminary approval, and all future rules and future 

conduct that are substantially similar to rules and conduct in place at preliminary 

approval.   

7. Based on the outcome of the settlement, we do not believe the lawyers who negotiated it 

represented our best interests.   

8. We did not opt out to assert past damages claims because prosecuting such claims against 

large companies like Visa and MasterCard is not a realistic option for a merchant of our 

size.  That is especially true given that we are not permitted to opt out of other provisions 

of the settlement which are, overall, far more important than the small amount of dollars 

that individual merchants might receive in this case.  In addition, the settlement does not 

allow us to opt out to pursue claims for ongoing or future damages.  Our decision not to 

opt out should not be construed as agreement that the compensatory damages amount 

accurately reflects our losses because it is a small fraction of what we paid in interchange 

for Visa and MasterCard transactions.  Nor should it be construed as acceptance of the 

release set forth in the settlement.  We consider the release overbroad and object to its 

scope.  

 

My personal information is: 

 

Name [first, middle, last]: ___________________________________________ 

 

Address:   ___________________________________________ 

 

Phone No.:   ___________________________________________ 

 
 

[If your own lawyer is representing you with respect to the settlement]  The contact information for my lawyer is:  

 

 

 

 

Dated:   ___________________________________________ 

Signed:    ___________________________________________  

Printed name:  ___________________________________________ 

Merchant name: ___________________________________________ 

Address:   ___________________________________________ 

   ___________________________________________ 

 

 

 

 

 

 

 



 

STATEMENT OF OBJECTIONS 

(FOR MERCHANTS WHO OPT OUT) 

 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK 

 

-------------------------------------------------------------- x 

In re PAYMENT CARD INTERCHANGE  : 

FEE AND MERCHANT DISCOUNT  : No. 05-MD-01720 (JG) (JO) 

ANTITRUST LITIGATION    : 

---------------------------------------------------------------x 

Statement of Objections 

 

I am a member of the plaintiff class in the case called In re Payment Card Interchange Fee and 

Merchant Discount Antitrust Litigation.  I am a class member because I operate [business name 

 

 and address] ____________________________________________________________________ 

 

and I have accepted Visa and/or MasterCard from [approximate date] _________________________ 

 

until ["present," or approximate date] _________________________.   

 

I object to the settlement in this lawsuit.  My reasons for objecting are: 

 

1. The proposed settlement does not address Visa's and MasterCard's price-fixing of 

interchange rates for the banks, the subject of the core claims in the case.  The proposed 

settlement actually validates that practice, enabling Visa and MasterCard to continue to 

illegally fix fees for the banks that merchants and their customers have no choice but to 

pay.  Our portion of the compensatory relief amounts to only a fraction of what we pay in 

interchange, and given that Visa and MasterCard can continue to fix interchange, they 

can recoup the settlement amount by raising interchange rates in the future.   

2. Instead of addressing the core claims in the case, the settlement merely provides 

merchants with a limited ability to surcharge Visa and MasterCard credit card 

transactions that is of little value to us.   

3. [If merchant operates in one of the ten states that prohibit surcharging: CA, CO, CT, FL, KS, ME, MA, NY,  
OK and TX]   
We operate stores in the state(s) of __________________________________________ 

which prohibit surcharging of credit card transactions.  Because of this law, the principal 

relief is of no value to us. 

4. [If merchant accepts American Express] We accept American Express transactions.  The 

settlement limits our ability to surcharge Visa and MasterCard credit card transactions 

because under its terms we can only surcharge Visa and MasterCard transactions if we 

also surcharge American Express transactions.  However, we cannot surcharge American 

Express transactions under our contract with American Express.  Since we cannot 

realistically drop American Express to avoid this limitation, this is another reason why 

we cannot take advantage of the surcharging relief in the settlement. 

5. The proposed settlement includes unacceptable obligations, such as requiring us to 

disclose to customers at the point of sale that we are imposing the surcharge, when in fact 

the only reason we would charge such fees is the onerous fees set by Visa and 

MasterCard.  The settlement also requires us to disclose to Visa and MasterCard that we 

are imposing the surcharge, which is an effort to intimidate us.     



 

6. The release will not allow me to protect against mistreatment by Visa and MasterCard.  It 

purports to cover all Visa and MasterCard rules and conduct that were in place upon 

preliminary approval, and all future rules and future conduct that are substantially similar 

to rules and conduct in place at preliminary approval.  These rules are unfair and cause 

problems for my business. 

7. Based on the outcome of the settlement, we do not believe the lawyers who negotiated it 

represented our best interests.   

  

 

My personal information is: 

 

Name [first, middle, last]: ___________________________________________ 

 

Address:   ___________________________________________ 

 

Phone No.:   ___________________________________________ 

 
 

[If your own lawyer is representing you with respect to the settlement]  The contact information for my lawyer is:  

 

 

 

 

 

Dated:   ___________________________________________ 

Signed:    ___________________________________________  

Printed name:  ___________________________________________ 

Merchant name: ___________________________________________ 

Address:   ___________________________________________ 

   ___________________________________________ 

 

 

  



 

OPT-OUT LETTER 

 

Payment Card Interchange Fee Settlement 

P.O. Box 2530 

Portland, OR 92708-2530 

 

Dear Sir or Madam:   

 

I want to exclude [merchant name] _______________________________ from the Cash Settlement 

Class in the In re Payment Card Interchange Fee and Merchant Discount Antitrust Litigation. 

 

My personal information is: 

 

Name [first, middle, last]: ___________________________________________________________ 

My position:  ___________________________________________________________ 

Name of merchant: ___________________________________________________________ 

My address:  ___________________________________________________________ 

 

My phone number: ___________________________________________________________ 

Merchant's taxpayer ID number: _______________________________________________ 

The business names, brand names, and addresses of the stores or sales locations that I want to 

exclude from the class are: [List all businesses and addresses of each store or sales location.] 

 

 

 

 

 

 

 

My position at the business that gives me authority to exclude it from the class is:  

__________________________________________________________________________ 

 

Dated: _______________________  Signed: __________________________________ 

 

 

 

 

 



 

NOTICE OF INTENT TO APPEAR 

 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK 

 

-------------------------------------------------------------- x 

In re PAYMENT CARD INTERCHANGE  : 

FEE AND MERCHANT DISCOUNT  : No. 05-MD-01720 (JG) (JO) 

ANTITRUST LITIGATION    : 

---------------------------------------------------------------x 

 

PLEASE TAKE NOTICE that the following individuals intend to appear on behalf of 

[merchant] _______________________________________ at the final settlement approval hearing 

scheduled for September 13, 2013:   

 

Name: ________________________________________ Position: ______________________ 

Address: ______________________________________ Phone: _______________________ 

 

Name: ________________________________________ Position: ______________________ 

Address: ______________________________________ Phone: _______________________ 

 

 

Dated:   ___________________________________________ 

Signed:    ___________________________________________  

Printed Name:  ___________________________________________ 

Merchant Name: ___________________________________________ 

Address:   ___________________________________________ 

   ___________________________________________ 

 
 


