
ENGEL & REIMAN pc
ATTORNEYS AT LAw

Trm Eeurrenrs Bunmqc
730* l7m SrREEr, Surrs 500
DENVER, Coronaoo 80202-3580
TELEPHoNE (303) 7 4l -ll | |
Fecsnnrs (303) 265 -9 47 3

WEB SITE: www.engelreiman.com

Our File No: 5910.01

January 25,2011

PRTVTLESEp COMMUNICATION
PERSONAL AND CONFIDENTIAL TO CONFIRM YOUR CURRENT

EMAIL ADDRESS, PLEASE EMAIL
B. SANDOVAL@,ENGELRE IMAN.COM

By this letter we would like to remind you of some important matters conceming the
integrated estate plan you created and conceming its asset protection component. We would also

like to highlight some matters for your attention. As in the past, we approach this for you
through four sections of this letter:

I. REOUIREMENTS - In Section I. below, we cover the more important
mandatory aspects of having an integrated estate planning structure in place.

il. CAUTIONS - Section II. below covers items that should be watched for during
the course of time as one deals with or is involved with the administration of an

integrated estate planning structure.

ru. G9OD IDEAS - Here we present some ideas on how to enhance the overall
integrated estate planning structure.

IV. DEVELOPMENTS - In IV. below, we include some information on recent
trends or on developments that are relevant to integrated estate planning and its
asset protection component.

The section headings are for convenience and can overlap, so you should not read too
much into the fact that an item appea.rs, for example, as a "Caution" rather than as a 'oGood

Idea."

Your other advisors (e.g., local counsel and C.P.A.) should find this letter to be useful
and relevant so you might consider providing them with a copy. The same goes for the domestic
trustee (that is, the U.S.-based trustee) if there is in fact a domestic trustee in office. If you
would like us to send them a copy of this letter each January, please provide us with their email
address and for so long as you receive our annual January letter, they will too at no additional
charge.
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I. REOUIREMENTS

The following items are of particular relevance to United States citizens or residents:

1. Fe4eral Federal Tax Reportine: A Form 1041 needs to be prepared and filed
in a timely manner for each integrated estate planning trust (6'IEPT') you have settled. A Form
1065 needs to be prepared and filed for each limited partnership ("LP"), limited liability
company ("LLCt), and the like, unless the particular entity is a "disregarded entity" for federal
tax purposes.

The Form 1041 can often be a simplified version, completed by inserting zeros on the
first page of Form 1041 and leaving the remaining three pages blank. A separate statement with
the name and tax identification number of each grantor, and the IEPT's items of income and

expense would then be attached to the Form 1041. We can provide your tax advisor with a

sample simplified version, upon request to b.engel@engelreiman.com.

A federal gift tax return, f,'orm 709, needs to be filed to reflect any transfers made during
2010 to the planning structure you have created. Although the gift tax does not usually apply to
transfers made to the typical planning structure by its settlor(s) because transfers are usually
"incomplete" for federal transfer tax purposes, a gift tax return should be prepared and frled for
calendar years in which such transfers are made. Upon request to b.engel@engelreiman.com we
can provide your tax advisor with a sample gift tax return for such "incomplete gifts."

If the planning structure you created owns any ranch, farm, or other agricultural
property, then it is important that an Agricultural Foreign Investment Disclosure Act Report
(FSA-153, U.S. Department of Agriculture, Farm Service Agency) be filed within 90 days of
either: (i) the acquisition of such property by any component of the overall planning structure;
(ii) any disposition or transfer of such property by any component of the overall planning
structure; or (iii) any cha4ge in trustee name in recorded title.

Importantly, note that the deftnition of "ranchrfarm or other agricaltural property" for
this purpose is very broad, and means "any land located in one or more States and used for
agricultural, forestry, or timber production purposes as determined by the Secretary under
regulations to be prescribed by the Secretary." As such, if a new title deed needs to be prepared

far any reason, there is a good possibility that the Report will need to be filed. Also note that
this is the case whether the trust itself is considered a foreign trust or a domestic trust for
federal tax puqposes. Finally, as described in the previous paragraph, a timely liling of Form
FSA-153 k tied to the date of acquisition or disposition, and not to the end of the calendar
yeur. Penaltiesfor non-compliance ean be substantial.

Depending on local law, certain state or local returns may need to be completed and filed.
Either your CPA or our firm can verify any state or local compliance requirements for you. If
your tax advisor or you would like a full tax compliance summary, tailored to the specifics of the
planning structure you created, please let us know.
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2. Tax Reportins fpr Foreien Entities: The following information is relevant to
you if a trust that is a foreign trust for federal tax purposes, a foreign corporation, a foreign
partnership and/or a foreign LLC forms a part of the overall planning structure you created.

Forms 3520 and 3520-A will be required if the planning structure you established

incorporates an IEPT that is considered a foreign trust for United States tax purposes rather than

a domestic (U.S.) trust for tax purposes. Generally, if the IEPT has a foreign-based protector,

andlor no protector, and/or only a foreign-based trustee, then this filing requirement will apply.

Forms 3520 and 3520-A are required annually. Penalties will be imposed if either of
these Forms is filed with incomplete information or is filed late. The penalties for a late filed or
incomplete Form 3520-A is the gleater of $10,000.00 or 5Vo of the value of the trust assets. The

penalties for a late filed Form 3520 is the greater of (i) $10,000.00 or (ii) 35% of any

contributions made to the trust during the reporting year plus 35% of any distributions from the

trust. If the Form 3520 is timely filed, the foregoing penalties still apply to any unreported or
underreported contributions and distributions.

Some of the penalties referenced above are based on the amount of any unreported

distribution from or contribution to the trust. This is most apparent when funds are actually
received from the trust or placed into the trust. It is, however, less apparent, and therefore an

unexpected trap, when the settlor or other U.S. beneficiary uses property owned by the trust. For
example, if you or any U.S. beneficiary of the trust uses trust assets without paying fulI
consideration for such use, the value of the uncompensated use by that person is treated as a

distribution. This could apply easily to a primary residence or vacation home owned by the trust.

For example, if the property has a fair market rental value of $6,000 per month, but the

U.S. person pays only $4,000 per month for the use of the property for a period of twelve
months, then there will be a deemed distribution of $2,000 per month, or $24,000 in total to the

U.S. person for the year. The person must report that amount as a distribution on the Form 3520

or be subject to the Form 3520 penalty. Similarly, in that same situation, the U.S. person could
be deemed to be making contributions to the trust in any year that the rent actually paid exceeds

the fair market value, and the deemed contribution would have to be reported accordingly.

In addition to any income tax return requirements, certain foreign corporations, foreign
partnerships, and foreign LLCs are required to file annual information retums. For example, if a
United States person owns 1004 or more of a foreign partnership, Form 8865 must be filed
annually.

If a Form 8832 is timely filed, a foreign LLC with two or more members can be

classified for United States tax purposes as a partnership rather than a corporation; otherwise, it
will by default be taxed as a corporation. In regard to transfers made to a foreign partnership or
to a foreign LLC that is in fact classified as a foreign partnership for tax pulposes, if the amount

transferred during the year exceeds $100,000 of cash or property, the transferor must report the

transfer on Form 8865, even if an annual Form 8865 is otherwise not required. Please note that

in many cases, an annual filing of the Form 8865 is also required.
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Form 8858 is to be used by certain U.S. persons that own a foreign disregarded entity
directly or, in certain circumstances, indirectly or constructively. Form 8858 is required to be

attached to the owner's tax retum to disclose that such person owns an interest in the entity. This
Form must be filed annually, and it is an informational return that carries no separate tax-paying
obligation.

In regard to certain transfers made to a foreign corporation or to a foreign LLC that is
classified as a foreign corporation for tax purposes, if the amount of cash or fair market value of
the property exceeds $100,000 or if the transfer results in the transferor (whether directly or
indirectly) owning at least l0o/o of the foreign corporation, the transferor must report such
transfer on Form 926. Generally, if a United States person owns 10olo or more of a foreign
corporation, Form 5471 also needs to be filed on an annual basis.

3. Tax Reportins for Foreign Accounts: In October of 2008 an updated version of
Treasury Department Form 9A-22.1was released, entitled "Report of Foreign Bank and Financial
Accounts" (hereinafter referred to as the ooForm"). As a reminder, this Form is required to be

received by the Department of Treasury by June 30 of each year that follows a year in which
foreign bank and financial accounts, in the aggregate, exceed $10,000. Remember that (i) the
definition of a "financial" account includes "debit card and pre-paid credit card accounts," and
(ii) the Form's frling requirement applies to a U.S. person who has established a foreign trust that
owns a foreign financial account, provided the U.S. person has more than a 50% beneficial
interest in the trust or signature authority over the financial account. The instructions also
provide that a U.S. person has a financial interest in any foreign account "for which the owner of
record or holder of legal title is a trust, or a person acting on behalf of such a trust, that was
established" by that person "and for which a trust protector has been appointed." This latter
filing requirement applies only to the U.S. person who has established the trust, not that person's
heirs. The term "trust protector" as referenced above is defined in the instructions to the Form as

a person who is responsible for momtoring the activities of a trustee, with the authority to
influence the decisions of the trustee or to replace, or recofilmend the replacement of the trustee.
The IEPT that you created most likely has a "protector."

It is imperative that the Form be timely filed to avoid any possibility of the formidable
civil and possible uiminal penalties, fines and other sanctions that could apply.

4. Reoorting a Gift or an Inheritance from a Foreign Persqn: A U.S. person

must report the receipt of gifts or the receipt of an inheritance from a foreign individual or a

foreign estate if the total amount received during the 2010 tax year was more than $100,000.
Form 3520 is used to report these amounts to the I.R.S. Also, if the U.S. person received more
than $14,165 in "purported" gifts, in the aggregate, during 2010 from a foreign partnership
and/or a foreign corporation, the Form 3520 must be filed. This number increases to $14,375 in
2011. The penalty for not filing the return on time is 5Yo per month (not to exceed 25%) with
respect to the gifts and inheritances.

The Form 3520 is due at the same time that the U.S. person's individual income tax
retum is due (including any extensions).
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5. Transfer of PJop,ertv, Subsgquent to Sgttlement Form: Please remember that a
Transfer of Property Subsequent to Settlement form needs to be completed and executed in
connection with each transfer made by you to the planning structure you created. Please let us

know if you need an updated version of this form. A copy of each completed and executed

Transfer of Property form must be provided to any foreign trustee and to us. If you wish, we can
provide a copy to any foreign trustee for you when we receive our copy from you.

6. Refinancins of Real Propertv Held in Trult: Mortgage refinancing continues
to be a relatively cofirmon practice. Bear in mind that if one wishes for a mortgage to be

refinanced, and if the real property is owned by the IEPT, then the refinancing process must be

undertaken by the trustees rather than by the settlor of the IEPT. In our experience, it is common
for the lender or the mortgage broker to suggest that the property first be distributed out of the
trust, but this has asset protection and other ramifications that should be talked through first.

7. Life Insurance Trusts: Irrevocable Life Insurance Trusts are often referred to as
o'ILITs." An ILIT is typically designed with the goal of keeping life insurance policy proceeds

out of the taxpayer's taxable estate following death. An ILIT can be drafted to be either a
foreign trust or a domestic trust for tax purposes. Contributions of money are usually made
quarterly or perhaps annually, with the ILIT trustee then using the contributed money to pay the
policy premiums.

If you have created an ILIT, remember that contributions to these trusts often require that
a written notice of the contribution and of the related withdrawal right(s) be given to the ILIT
beneficiary(ies). The withdrawal rights are referred to as "Crummey rights" and the notices
under the notice requirement are referred to as o'Crummey notices." Unintended tax
consequences will result if the Crummey rights are not administered properly and if the
Crummey notices are not delivered as required.

II. CAUTIONS

1. Keeping Administration Current: The importance of maintaining the proper
"paper trail" for the planning structure should be kept in mind throughout the year. This is
particularly the case regarding any transaction between the structure and its settlor (such as a
distribution, a loan, or payment for services). The reason proper documentation is so vital is that
a court (whether domestic or foreign) may not respect the planning structure if the settlor or the
trustees failed to do so themselves. This was highlighted in a recent lower court ruling where the
court found the level of paperwork documenting transactions between the settlors and the trust to
be insuffrcient, in part contributing to its ruling that the parties were alter egos of each other.

Toward this goal, it is advisable for the settlor, the advisors and the trustees to meet

annually to cover a variety of administrative and other items. A typical agenda will include
items such as a financial / investment report and discussion, a review of actions and transactions
undertaken in the past year or under consideration, tax filings, consideration of coordinating life
insurance benefits and retirement plan benefits with the planning structure, and strategy options
in the event of a threat to the planning structure.
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2. State Specific Issues: Each state has associated with it its own particular
planning issues. Real estate in particular requires close attention. Consider the following points:

r An IEPT designed to own one or more parcels of California real estate may have a

term of less than twelve (12) years. This would be due to California's Proposition 13.

If you have transferred or intended to transfer California real estate to anIEPT, the

trustees or you should check the de/inition of "Trust Period" under ARTICLE I of the

IEPT to see whether the IEPT's term is going to expire in the next year or two. If so,

we should be contacted well in advance of the expiration of the term.
o If Texas real estate is held by an LLC, then a Texas Franchise Tax Report may need

to be filed. If the properfy is later sold, there may be a Texas tax imposed.
o Massachusetts real estate held in a partnership can trigger a $500 annual franchise

tax. Furtheilnore, if the real estate is rented, the partnership would need to apply to
do business in that state.

. If property located in Florida or New York changes title, then a transfer tax will likely
apply (though some exemptions may apply and these should be looked at before any
transfer). This can apply under the law of other states as well.

o Note that transfer taxes can also be imposed at the county or municipal level.
o A few states (e.g., Pennsylvania and Tennessee) do not recognize the tax concept of a

grantor trust and as such what is a "flow-through" or "tax transparent" trust in almost
all states is not tax transparent in these few states.

3. Ownership of Tax-Defered Annuities bv the Plannins St{ucture: If you
intend to transfer or have already transferred a tax-deferred annuity to the planning structure you
created, then there are special considerations of which you should be aware. First, remember
that the exemption law of most states already provides at least some protection. Second, there

are the tax considerations. For instance, only a "grantor trust" can own an annuity without losing
its tax-deferred status; a non-grantor trust should not own an annuity. The typical IEPT is a
grantor trust for tax pu{poses. Also, if the taxpayer dies before the annuitizedpayments begin,
post-death payments to the trust (if any, under the policy) cannot be stretched out longer than
five years after death (whereas, if the designated annuity beneficiary is a spouse or other
individual, payments can be stretched out over a longer period). Finally, if the trust owns an

annuity and if a charity or some other non-individual has any possible (even contingent)
beneficial interest in trust assets after death, there could be negative tax consequences at death,

e.g.: (i) the loss of the annuity's tax-deferral capabilities; and (ii) treatrnent of each distribution
from the annuity as income up to the inherent gain in the contract as of the date of death.

4. Avoidine Guaranties and Like Oblisations by Plannins Structure,Entities:
Bear in mind that the asset protection component of the typical integrated estate plan is designed

to protect assets from claims that might arise against the client individually. If an IEPT or an

entrty in the overall planning structure signs a promissory note or a guaranty, then of course the
planning structure itself takes on liability exposure. As an example, a developer client of ours
recently developed a property in the name of the family limited parlnership (which also owns
substantial other holdings), and the partnership itself executed the note and all of the related
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documents. There are no problems currently; however, the client was concerned to leam that if
problems should develop, then the family partnership was exposed as the primary obligor.

5. Protecting Investor Distributions Received frgm Income-Producins
Investments: If the planning structure you established has been fortunate ertough to have made

an investment in an entity that generates or has generated large distributions of cash, be aware

that, should the investment entity later become involved in bankruptcy proceedings, then the

large sums received as distributions will likely be the subject of a claim for return by the

bankruptcy trustee. A well-known example of this is how the Madoff debacle impacted the lives
of the many innocent Madoff investors. It may therefore be smart to structure these investments
in a way that minimizes this exposure and that keeps such an investment isolated away from
other assets. This could be accomplished through a separate special purpose planning entity.

6. Death or Resignation of a Trustee / Protector: When a domestic trustee or
domestic protector dies or resigns, a trust will remain a domestic trust for U.S. tax purposes only
if a new trustee or protector, who is a U.S. person, is appointed within l2 months of the trustee's
or protector's death or resignation. If a new trustee or protector is not appointed within the 12-
month period, then generally the trust will retroactively be classified as a ooforeign" trust for U.S.
tax purposes, resulting in additional tax filing requirements (as described in Section L2. above).

There is also a potential income tax issue should a trust's settlor die while the trust is classified as

a foreign trust for U.S. income tax purposes. The timely filing of tax returns for foreign trusts is
extremely important since the penalties for failing to do so can be as much as thirty-five percent
(35%) of the fair market value of the trust's assets. Accordingly, please notify our office as soon
as possible upon the death or resignation of either a trustee and/or protector, so that we may
assist you with the timely and proper appointment of a successor.

ilI. GOOD IDEAS

1. Asset Protection for Entities: Protecting assets held individually by a client is
one thing, and protecting assets held by a business or professional practice owned by the client is

another. Planning for the former does not accomplish the latter. Thus, if a company owned by
the IEPT is sued, then the fact it is owned by an IEPT will usually be of little to no utility from a
protection point of view. As such, one who plans to protect his or her ownership equity in the

family business or a professional practice should also consider separate planning to protect the
family business or professional practice itself, An article of ours on this topic appears in the

February 2008 issue of Estate Planning magazine, and you can look it over by going to the Select

Articles tab on our website, www.engelreiman.com.

2. Year-End Financial Statements: Separate financial statements as of December
31,2010 should be prepared for each IEPT and for each related entity that forms apart of the
planning structure. A copy of the financial statements for each entity in the planning structure
should be forwarded to all trustees and to us. Not only will this assist in maintaining the

integrity of the planning structure, but it will also facilitate the client in maintaining an

understanding through the years of how and in what directions the planning structure is growing.
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3. Death Taxes at the State Levgl: As you may recall from prior correspondence
from us, over the past few decades most of the 50 states have had a death tax system that was

tied to the federal estate tax system. The result has been that upon death there was no increase in
an estate's overall tax burden, between what was owed to the federal government and what was

then owed to the state. As we have written, this has been changing and today 22 statesr and the

District of Columbia (collectively refened to as "states") impose a separate estate tax or
inheritance tax ("death tax"). These states have "decoupled" from the federal estate tax system.

As a consequence, state death taxes issues have to be dealt with more and more in the planning
process, with variables including the client's state of residency, whether the client owns assets in
other states, and the manner in which those assets were owned (e.g., outright or in an LLC, etc.).

Most of these states will not subject real property located outside of the state to that
state's death tax upon the death of a resident of that state. However, the listed states may likely
tax a resident's interest in an entity, such as a limited partnership or limited liability company that
owns real property outside of the state. In addition, the states that impose a state death tax may
tax a nonresident's interest in real property owned in that state.

Based on the foregoing, we advise that if you live in a state that has a state death tax and
you own real property in another state, or if you live in a state that does not have a state death tax
and you own real property in another state that does have a state death tax, you should please

contact us regarding appropriate adjustments to your estate plan to possibly reduce or eliminate
the state death tax associated with such real properfy.

4, Death-Bed Gifts: If you live in one of the "decoupled" states (diseussed

immediately above and footnoted below) or in the District of Columbia, it may be possible to save

over $100,000.00 on each $1,000,000.00 of "death-bed" gifts. One can obtain this tax savings even
if he or she has already used the lifetime gift exclusion ($5,000,000.00 under present law). This
result occurs because most of the decoupled states do not have a law regarding gifts made in
contemplation of death. For example, a $2,000,000.00 death-bed gift by a New York resident
would reduce that person's taxable estate for New York estate tax purposes by $2,000,000.00 and

thus save as much as $320.000.00 in New York estate taxes. The federal estate tax would be

increased by $112,000.00 because of the smaller federal deduction for state estate taxes. When the

dust settles, the combined state and federal tax savings on the $2,000,000.00 death-bed gift could be

as high as $208,000.00.

5. Additional Assets to Protect: Over the course of time the makeup of assets held
in one's own name can be expected to change and to increase in value. Of course, what is held
in one's own name is generally exposed to claims and judgments against him orher. In this vein,
remember that the planning structures are typically designed to be added to over the course of
time. It would be a good idea to review your personal holdings and for us to discuss together
whether it is time to transfer additional assets into the planning structure you created.

I Connecticut, Delaware, Hawaii, Ilinois, Indiana, Iowa, Kentucky, Maine, Maryland, Massachusetts, Minnesota,
Nebraska (county inheritance tax), New Jersey, New York, North Carolina, Ohio, Oregon, Pennsylvania, Rhode
Island, Tennessee, Vermont and Washington.
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6. Proper Segregation of Assets: Over the course of time, the makeup of assets

held in a planning structure will change. Sometimes the change is from, say, cash to a mix of
cash and real estate. Sometimes a boat or a plane is acquired. When these situations come to our

attention, clients almost always see the wisdom in segregating the low i no risk asset (for
example, cash) from the high risk assets (real estate, boat, etc.). The main goal is to keep a
liability that may emanate from the real estate isolated and separate from the cash. Periodically
it is a good idea to review what is held and how it is held, and to make adjustments accordingly.

7. Reducine Malpractice" D&O and E&O Insurance Premiums: Sound like a
good idea? Particularly when all members of a professional practice or business have an

integrated estate plan in place, a coordinated planning effort can be undertaken to tie the

planning into the professional practice or business, which can then lead to a reduction in annual
premiums paid. This reduction is often significant and certainly multiplies over time.

8. Coordination of Retirement Plan Benefits: For asset protection reasons, a settlor
of an IEPT should at least consider naming the IEPT as the beneficiary of an IRA or other
retirement plan. Asset protection goals, however, are often at odds with tax goals because
(among other reasons) the tax laws were not written with asset protection planning in mind. One

may therefore need to choose between the optimum asset protective approach and the maximum
income tax deferral approach when designating beneficiaries. If your goal is to enhance the
protections afforded IRA or retirement plan assets, you should contact us to help you navigate
through these highly complex rules and to provide you with some direction.

If you have wondered why there is not a simple answer to the question of o'who should I
name as beneficiary of my IRA," the enclosed IRA Beneficiaries flowchart' illustrates, among
other things, why this seemingly simple question is not so simple. There are of course a number
of issues and questions to raise and balance when coordinating retirement benefits with an

integrated estate plan.

IV. DEVELOPMENTS

1. 2010 Revisions to,.Fgderal Estate Tax Law: You may have received an email
from us last month that set forth frequently asked questions (and their answers) about the new

estate tax law that applies for 2011 and 2A12. We provide below a quick recap, plus some

additional insights and details, about those questiorts and their answers:

. Wat is the impact the new law has on your current estate planning documents?

The new law raises the amount of the exemption available to shield your estate

from estate taxes. The new exemption amount is five times what it otherwise
would have been had Congress not passed this new law. This favorable provision
of the law may, however, no longer exist after 2012.

o lVhqt is the amount of the new exemption? Each individual now has a
$5,000,000 exemption from the federal estate tax, as opposed to the $1,000,000

2 Copyright 2008 by Edelman Financial, Fairfax, VA
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exemption that would have otherwise existed if the new law had not been enacted.
There are numerous considerations to take into account now to take advantage of
this two-year reprieve before the exemption may drop back to only $1,000,000.
Most likely, your current estate planning documents do not take full advantage of
this possibly temporary opportunity. You may wish for your estate planning
documents to address the new law as well as what the law may be after 2a12.
Wat are the new tax rates? The new tax rates are 35o/o, which applies to gift,
estate and generation-skipping transfers. Those rates are currently slated to retum
to 55o/o in 2013 and thereafter.
What is this new concept of portability? Withregard to married individuals, if a
spouse dies in 201 1 or 2012, and the deceased spouse did not use up all of his or
her $5,000,000 exemption, the surviving spouse can add the unused portion to his
or her own $5,000,000 exemption.
What tax basis will an heir receive in inherited assets? In contrast to decedents
who died in 2010, the new law, in general, adjusts the tax basis of assets inherited
from the decedent to make it equal to the fair market value of the assets as of the
date of the decedent's death. This also applies to decedents who died in 2010
unless the decedent's estate elects to continue using the decedent's original tax
basis (as allowed under 2010 law).
Does this new lsw create gfting opportunities? The $5,000,000 exemption can
be applied toward gifts instead of waiting to use that exemption at death against
estate taxes. Regardless of whether the exemption returns to only $1,000,000 in
2013, significant tax savings may be achieved by making gifts during 2}ll and/or
2012.

Does the new law affect generation-skipping transfers to grandchildren or more
remote descendantsZ The new $5,000,000 exemption also applies for purposes of
avoiding the generation-skipping transfer tax that would otherwise be assessed on
top of any gift or estate tax for gifts to younger-generation beneficiaries.
Furthermore, for any generation-skipping transfers that occurred last year, the
new $5,000,000 exemption can be applied to those gifts retroactively. you rnay
want to allocate the exemption to only those 2010 gifts made to a trust, as
opposed to outright to the beneficiary. In fact, if you made any generation-
skipping transfer gifts outright last year (in excess of the $13,000 per donee
annual exclusion amount), then when you file the gift tax retum this year to report
those gifts, it is advisable to expressly "elect out" of allowing any of your
generation-skipping transfer tax exemption to be applied, or else the exemption
will be automatically applied. Allocating your exemption to an outright gift made
during 2010 would be a waste of that exemption, because in 2010 the generation-
skipping transfer tax rate was 0o%.

wat about transfers into trusts for grandchildren made in 2010? The new
$5,000,000 generation-skipping transfer tax exemption can be applied to gifts
made last year, including, for example, a transfer to a grandchild's trust.
fVhat is the outlook beyond 20]2? The ability to use the new increased exemption
amounts is scheduled to "sunse,f' at the end of 2012. Whether Congress will
extend this new law beyond 2012 is anyone's guess. The only way to make



January 25,2AlI
Page 11

certain that the new law can be used to your benefit is to make transfers durins
this two-year period.

A particular question you may have is, oodoes this new law impact the planning structure I
established?" It does in two ways. One, which is intimated above, is that the death-time
distribution provisions may no longer be applied in the way you intended. Any trust created
within the IEPT instrument that is driven by a tax formul4 such as a Marital trust (or "Trust A"),
Bypass trust (or "Trust B") or a generation-skipping 'oexempt" trust, will, under this new law,
direct a higher proportion, and possibly all of the trust assets into one such trust, leaving one or
more of the other trusts underfunded or totally unfunded. Also, the relative funding of such
trusts can affect whether an asset's tax basis is "stepped-up" to fair market value at the surviving
spouse's death, which in turn affects capital gain taxes payable by the heirs.

The second impact that the new law has on the IEPT is that the typical IEPT is designed
so that its assets will be included in your taxable estate. With the new $5,000,000 exemption, the
opportunity is created in 2011 and 2012 to fund a specially designed IEPT gift-tax free that
provides enhanced asset protection and additionally is designed to remove the IEPT's assets,
including any subsequent appreciation and income thereon, from your taxable estate.

2. HIRF, Act Siened bv President Obama: On March 18,2010, President Obama
signed into law the Hiring Incentives to Restore Employment Act (the "HIRE Act").3 Subtitle A
of Part V of the HIRE Act pertains to foreign account tax compliance. Among other things, a
new Code Section 6038D is added to state that any individual who, during any taxable year,
holds any interest in a specified foreign financial asset, shall attach to such person's tax return
certain information with respect to each asset if the aggregate value of all such assets exceeds
$50,000 (or such higher dollar amount as the Secretary may prescribe). Importantly, this filing
requirement is different than the filing requirement discussed in Section I.3. above, and it must
be filed with the taxpayer's federal income tax retum. This new filing requirement applies to
assets held during tax years beginning after March 18, 2010. For most individuals, this means
that the first HIRE Act reporting will be due in2012 with respectto 2011 tax returns.

Also, under the HIRE Ac! U.S. investors who invest in o'passive foreign investment
companies" (known as ooPFICs") must follow unique tax regulations that differ from regular
investments. Under the HIRE Act, an additional reporting obligation will exist for U.S.
shareholders of a PFIC.

Barry Engel presented a paper on the HIRE Act at a professional conference held this
past October in Geneva, Switzerland. If you would like a copy of the paper, please send your
request to b.engel@engelreiman.com.

3. Bank Sarasin's Larsest Shareholder Ranked 6tl Amone Worldns Top 50
Safest Banks: Many planning structures have established an investment management
relationship with London-based Sarasin, owned under the umbrella of Bank Sarasin & Cie AG,

' Public Law 111-147.
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Basel, Switzerland. Bank Sarasin's largest shareholder, Netherlands-based Rabobank Group,
was ranked this past September as the world's sixth safest bank by Global Finance. Global
Finance's list of "The World's 50 Safest Banks 2A10" was selected through a comparison of
long-term credit ratings and total assets of the 500 largest banks around the world. Ratings from
Moody's Standard & Poor's and Fitch were used. Global Finance has published this list
annually for 19 years running, and it has become a rccognized and trusted standard for
creditworthiness for the financial world.

As we have advised for many years, it is a very good idea from an asset protection
planning perspective (and other perspectives as well) for a client to establish a relationship with
an offshore bank, funds manager, custodian, etc. Among other things, this helps to make later

decisions easier and more comfortable if and when these offshore financial services are perhaps

needed by the trustee(s) in a larger way due to a threat of litigation. Moreover, to the extent

holdings are overseas rather than stateside, risks from adverse rulings like the one described
toward the end of the first paragraph of Section II., item 1. above are substantially reduced if not
altogether eliminated.

Bank Sarasin in Basel, Switzerland, together with Sarasin Asset Management in London
have filled these roles for many of our clients. Up until recently, U.S. clients of Bank Sarasin

could maintain a depository / custodial arrangement with Sarasin Basel. As of the first of last
year, all U.S depositors with Bank Sarasin are required to have a discretionary management
agreement with Sarasin Asset Management in London.

Sarasin seeks our legal advice on various U.S. and other matters. One important matter

on which we have advised Sarasin over the years relates to the United States tax treatment of an

investment by a U.S. person in one or more of the various Sarasin investment funds. As we have

described in prior items of correspondence, we have been asked by Sarasin over the years to
research and update from time to time our research on this area of law and to summarize our
findings in a letter intended for Sarasin itself as well as for its U.S. investors and their advisors.

This letter also discusses an important tax election that should be considered for PFICs, and if
elected, that needs to be made by the due date (including extensions) of the trust settlor's
personal tax return as filed for each relevant tax year. Our letter may be of interest to you and

your advisors, whether there is an investment relationship with Sarasin or with another foreign
investment manager. Please email me at b.engel@engelreiman.com if you would like to receive

a copy of this analysis.

4. Trust Planning and Successful Outcomes: We have had or have heard of a

number of positive litigation outcomes this past year. In one email to us it was stated: "We
reached a settlement on this case on Friday. Our insurers have agreed to settlement as well as our
subcontractor and consultant insurers --- 8 insurance companies in total. We used the existence

of our foreign trust to help force settlement --- it was the very leverage that prevented this going

forward toward trial and getting the plaintiff to agree to a very small fraction of the original
demand. I am pleased with the outcome and glad it is over." Two other clients described their
favorable results forced by the trusts they settled when unanticipated divorce proceedings were

filed (no spouse was a client of our office, of course). In another case a trust that was settled
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many years before a personal guaranty was signed played a key role in a favorable settlement
obtained by the client guarantor (importantly, there was no reliance on trust assets by the lender
to begin with). Another client described how he executed some personal guaranties a number of
years after his planning was put in place. After a few years the particular venture failed. The
client said that "after the collection attorney ran the clock, the [out-of-state] owner of the
property called it off and the matter settled for $1,000.00." Finally, some interesting exchanges
took place in a court hearing involving an offshore trust settled by a client of ours. Among them,
litigation counsel for the client explained to the Court the difficulty in obtaining certain
information from the foreign trustee, "[but we'll make the request if the Court needed that we do
that...," to which the Court responded, "[w]ell, I certainly would do that although my powers of
clairvoyance are such that I can predict the response." At the end of the hearing, the judge made
the comment,'o[s]o I'm going to think about moving all my accounts [offshore]...who's the
person over there?"

As one client recently commented, "...it's the insurance you canot buy.o'

5. Development fgr Florida Clients: One $pouse (the settlor) can ueate a trust for
the benefit of the other spouse (the beneficiary), and if the beneficiary spouse predeceases the
settlor spouse, the settlor spouse can benefit under the trust. Such a trust can provide the
following benefits: a) the initial transfer of assets to the trust will reduce the settlor's taxable
estate and enable the beneficiary spouse to take advantage of estate tax exemptions upon his or
her death; b) assets transferred to the trust can be protected from future potential claims against
the settlor and the settlor's spouse; and c) the settlor can have varying degrees of control over the
disposition of the trust's assets. This is the case generally and not just for Floridians.

For Floridians, however, a new law effective on July 1, 2010 states that assets passing in
trust for the settlor of a trust after the death of the settlor's spouse are in general nol considered
held in a self-settled trust. The statute thus creates certainty that these assets will not be subject to
the settlor's creditors. Furthermore, the trust can result in the settlor being obligated to pay
federal income taxes on the trust's taxable eamings. These tax payments are in effect funher
"gifts" to the trust for the benefit of the settlor's family. These o'gifts" further deplete the
settlor's taxable estate without incurring any gift taxes. These reasons, coupled with the fact that
Florida has no state income tax, provide a highly effective combination of asset protection and
estate planning.

6. Development for New York Clients: On March 16, 2010, the New York State

Department of Taxation and Finance announced that it will permit a New York State-only QTIP
marital deduction election. This will allow greater flexibility for married New York residents and
in many situations will avoid or defer a New York state estate tax of approximately $400,000.00
on the death of the first spouse to die. Before this change in the law, if a New York decedent
used his or her federal applicable exclusion amount ($5,000,000.00) there would be no federal
estate taxo but there would be a New York state estate tax of about $400,000.00 on the difference
between $5,000,000.00 and the New York exemption of $1,000,000.00. The new law allows a
New York resident to create a state-only QTIP trust for $4,000,000.00 (the difference between
the New York exemption and the federal applicable exclusion amount), the effect of which is to
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avoid the $400,000.00 (approx.) New York tax. If you are married and live in New York, your
estate plan should be reviewed to see if it should be updated to reflect this new provision.

7. Discounted Gift Giving: The recent case of Estate of Stewart v Commissioner,
106 AFTR2d 2010- 5710 (CA-z,201A), seryes as a good reminder that the making of a gift of a
fractional interest in real estate not only allows the donor to benefit from the discounted
valuation of the fractional interest given away, but also allows his or her estate to obtain a
discount in the valuation of the retained portion of the real estate. The facts of the Stewart case
(in a simplified summaization) involve a mother and her adult son. The son lived with his
mother. This tax case would be equally applicable to a situation where a mother andlor father
own a vacation home that is used occasionally by other family members (such as by their son).
The facts of the case continue with Mom gifting a 49o/o undivided fractional interest in the home
to her son. She retains the other 51%. She continued to live in the home until her death in 2000.
Her son was also able to live there (as he did prior to the gift), because he continued to own an
interest in the property and therefore had the legal right to occupy the residence. The tax
difference now is that instead of 5l% of the value of the home being subject to estate tax when
Mom died, there was a 42.5% allowed discount in the value of that 5lYo fractional interest in the
residence, because it was then a less attractive and therefore less valuable asset due to joint
ownership. The mother obtained discounts on the valuations (and therefore a reduction in tax) on
both the gift portion and the retained portion held in her estate.

8. Ch?reine Order as Sole Remedv in Michiean: As of this past December,
Michigan became the latest state to provide that, with respect to an LLC formed under its law,
the exclusive remedy of a judgment creditor of a member of an LLC is to obtain a charging
order. Under a charging order, a judgment creditor has only the right to receive the distributions
the member of the LLC would otherwise receive. The judgment creditor does not become a
substituted member and the membership interest may not be foreclosed upon. LLCs are very
useful tools for asset protection planning goals, but even with specific legislation of this sort they
have their drawbacks. For example, the language of the charging order itself can be a very black
cloud under which the member whose interest has been charged must live. Another example is
set forth in item 9. that follows.

9. Chareine Qrdqr l{ot Exclusive Remedy for Sinele-Member LLC in tr'lorida:
ln Federal Trade Commission v. Olmstead, 44 So.3d 76 (Fla.2010), the Florida Supreme Court
held that Florida's limited liability company charging order statute, which had been previously
held under Florida case law to be the exclusive remedy of a creditor of a member of an LLC, was
not the exclusive remedy of the judgment creditor where a singlermember LLC was involved;
that the sole member of a Florida single-member limited liability company could be compelled
by a court to surrender all of his or her interest in the LLC to satisfy a judgment creditor. The
Florida Supreme Court ruled that the statute was a non-exclusive remedy because there was no
express provision in the statute indicating otherwise. The Florida Supreme Court compared
Florida's LLC charging order statute to Florida's limited partnership charging order statute,
which specifically provides that a charging order was a judgment creditor's exclusive remedy.
The Court indicated that the differences in the language of the limited partnership charging order
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statute and the LLC charging order statute were deliberate on the part of the Florida legislature,
and not an oversight with respect to the exclusive remedy language.

10. Wyomine LLC Law to,{he Rgscue: As of this past July, Wyoming became the
first state to enact legislation providing that the charging order is the sole remedy of a judgment
creditor with respect to an interest in a single-member LLC as well as with respect to an interest
in an LLC with two or more members. In the words of the statute:

This section provides the exclusive remedy by which a person seeking to enforce a
judgment against a judgment debtor, including any judgment debtor who may be the sole
member, dissociated member or transferee, may, in the capacity of the judgment creditor,
satisfu the judgment from the judgment debtor's ffansferable interest or from the assets of
the limited liability company. Other remedies, including foreclosure on the judgment
debtor's limited liability interest and a court order for directions, accounts and inquiries
that the judgment debtor might have made are not available to the judgment creditor
attempting to satisf, a judgment out of the judgment debtor's interest in the limited
liability company and may not be ordered by the court.

11. Discounts for E&R Clients on Asset Protection Webinar Series: Whether you
have an interest in asset protection and integrated estate planning as a client of our firm or as a
tax professional, an estate planner or other professional, one or more of the progfttms in the live
webinar series entitled Engel on Asset Protection 20ll may be of interest to you. These
programs are organized and sponsored by Celesq@ AttorneysEd Center (www.celesq.com), a
nationally-recognized leader in providing high-quality continuing legal education programs. The
webinars are presented in partnership with West LegalEdcenter. For information, please go to
our firm's website www.engelreiman.com and click the box on the left for Seminars & Events.

**:kts*

If you have any questions or requests, we ask that you please feel free to email me at
b.engpl@engelreiman.com. Thank you - we send you our best wishes for the year ahead, and
we all sincerely thank you for letting us be of service to you this past year.

Verv trulv vours.f "/q'v, 
-hru.( 4 {ezua-, pc-

t*"(t anrrrvr,rN pc r

To ensure compliance with Treasury Regulations and Circular 230 governing written tax advice,
please be advised that any tax advice included in this letter, including any attachments, is not
intended, and cannot be used, for the purpose of (a) promoting, marketing, or recommending any
transaction or matter to another person or (b) avoiding anyfederal tax penalty.
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IRA Beneficiaries
In Order t0 Minimize Your Taxes and Let Your IRA |.ast as Long as Possible, Even tor Generations
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