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Avoid the Ghosts of Past, Present & Future Trust Accounting Risks  
by Domenick R. Lioce, Esquire, FLMIC Director

The story of the transformation 
of Ebenezer Scrooge in Charles 
Dickens’ “A Christmas Carol” 
is a reminder that our success 
and happiness in present 
and future situations can be 
diminished by past practices 
and beliefs. The lessons 
taught by Ebenezer’s “Ghost 
of Christmas Past,” “Ghost of 
Christmas Present” and “Ghost 
of Christmas Yet to Come” can 
remind and teach us too, about 
how to best avoid past, present 
and future risks related to trust 
accounting.   

Although many attorneys may say “Bah, humbug!” 
regarding the extent of compliance required by the 
rules regulating an attorney’s trust accounts, the rules 
are mandatory and must be followed.  An attorney’s 
personal and fiduciary responsibility for client trust 
accounts cannot be delegated or transferred. The attorney 
remains ultimately responsible for the acts of employees 
and others having access to a client’s trust account 
and is also responsible for providing adequate training 
and supervision to staff regarding these accounts. The 
shortest and most direct way to become involved with a 
legal malpractice claim or disciplinary action, is through 
improper maintenance and administration of a client’s 
trust account.  Most trust account problems appear to 
be the result of poor practice management or a lack of 
knowledge and training, occasioned with the criminal 
conversion or theft of trust funds.

Trust accounting rules are found in Chapter 5 of the 
Rules Regulating The Florida Bar.  Rule 5-1.2 sets forth 
required trust accounting records and procedures.  When 
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was the last time you reviewed those rules and what 
has been your past practice to implement them?  
What message would your “Ghost of Trust Accounts 
Past” share with you?

Section 626.8473, Florida Statutes (2011) was 
recently amended to add new subsection (8),  which 
requires attorneys acting as title or real estate 
settlement agents to “deposit and maintain all funds 
received in connection with transactions in which the 
attorney is serving as a title or real estate settlement 
agent into a separate trust account that is maintained 
exclusively for funds received in connection with 
such transactions and permit the account to be audited 
by its title insurers, unless maintaining funds in the 
separate account for a particular client would violate 
applicable rules of The Florida Bar.” The new law 
was part of several changes made to title insurance 
laws and became effective July 1, 2012.  

Concerns were raised regarding a possible conflict 
between the requirements of the new legislation and  
an attorney’s duty to maintain client confidentiality 
since trust accounts are confidential under Rule 
4-1.6 of the Florida Rules of Professional Conduct.  
See Florida Bar Ethics Opinion 72-3.  However, no 
conflict appears to exist.  The legislation appears 
consistent with Florida Bar Ethics Opinion 93-5, 
which states: 

[a]n attorney who is an agent for a title 
insurance company may not permit the title 
insurer to audit the attorney’s general trust 
account without consent of the affected 
clients.  The attorney, however, need not 
obtain client consent before permitting the 
insurer to audit a special trust account used 
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exclusively for transactions in which the 
attorney acts as the title or real estate 
settlement agent.

Are you aware of this statutory amendment and 
what changes are needed in your current practice 
to comply?  What message would your “Ghost of 
Trust Accounts Present” share with you?

Lastly, the “Ghost of Trust Accounts Yet to 
Come” may bring information to you regarding 
the possible expiration of unlimited FDIC 
coverage on fiduciary accounting, including 
IOTA accounts.  Section 343 of the Dodd-Frank 
Wall Street Reform and Consumer Protection Act 
provides unlimited deposit insurance coverage 
for noninterest-bearing transaction accounts at 
all FDIC-insured depository institutions from 
December 31, 2010 through December 31, 2012.  
If the temporary coverage is not extended by 
Congress before its expiration at end of the year, 
coverage on IOTA trust accounts will drop to 
$250K per client ledger within a lawyer’s IOTA 
trust account.  Attorneys should monitor the status 
of a future extension beyond 2012.  

Risk Management Tips:

1. Never disburse funds in reliance on funds 
deposited with a cashier’s check until the funds are  
“collected” by the bank.  Wire transfers are safer; 
however, such transfers also have inherent risks.  

Checks from other lawyers’ trust accounts, banks, 
insurance companies, etc. can be accepted, but your 
law firm is still at risk if any of the checks are returned 
as “insufficient funds.”  

2.  Perform background checks on all new clients and 
parties to a transaction, especially those giving you a 
check to the trust account.

3. Consider having your CPA periodically audit the 
trust account.  Don’t announce the planned audit in 
advance to staff. 

4.  Never deposit non-refundable, earned retainers 
into your trust account.  It’s your money, not the 
client’s.

5.  Holding client non-cash property is also 
considered to be held in trust. Use a separately 
identified safe deposit box.  Do not commingle firm 
or personal property in the same box.  You have the 
same record keeping requirements for property held 
in trust as you do for your trust account.  Be careful 
to identify the property, using detailed descriptions 
and photographs. 

6. Watch the Florida Bar’s complimentary DVD on 
Maintaining a TRUST worthy Trust Account for 1 hr 
of ethics CLE credit.  The CLE was produced by the 
Law Office Management Assistance Service of The 
Florida Bar (LOMAS), is  sponsored by FLMIC and 
available on The Florida Bar’s website.

7. Always timely file a trust account certificate as 
required by Rule 5-1.2(c)(5).  Failure to file the 
certificate is cause for The Florida Bar to audit a trust 
account and potentially take disciplinary action.

8. Read Florida Bar Ethics Opinion 93-5 concerning 
confidentiality of special trust accounts used in real 
estate transactions.
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