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INDIVIDUALS 

 

Final Regulations under Code Section 1411 generally follow earlier Proposed 

Regulations but state specifically that the Medicare tax exemption applies only to 

activities qualifying as an active business under Code Section 162 and then only as to 

nonpassive interests therein; however, real estate professionals with 500 hours in rental 

activities in the current year or five out of the last ten years will be considered as engaged 

in a business for purposes of Section 1411. 

 

In Freedom from Religion Foundation, Inc. v. Lew, 112 AFTR2d 2013-________, a 

Wisconsin Federal District Court determined that the tax exemption for rent allowance to 

clergy is unconstitutional. 

 

In Defrancis v. Commissioner, TC Summary Opinion 2013-88, the Tax Court determined 

that a couple whose mortgage was provided by a family member could not deduct the 

interest as it was not recorded and accordingly did not constitute “secured debt” under 

state law (but the Court did not impose the accuracy penalty). 

 

In Chief Counsel Advice 201346009, IRS indicated that failure to obtain the required 

permits for construction is not sufficient basis for denying a subsequent casualty loss 

based on public policy considerations. 

 

 

 

RETIREMENT PLANS 

 

Final Regulations under Code Section 401 permit suspension of employer safe harbor 

non-elective contributions without regard to the financial condition of the employer if 

notice is provided to participants before the start of the plan year and a 30 day 

supplemental notice is provided or, in any event, upon an “economic loss.” 

 

In Clark v. Rameker, the US Supreme Court granted certiorari and will review a decision 

by the Seventh Circuit Court of Appeals at 111 AFTR2d 2013-2482, reversing a 

Wisconsin Federal District Court and holding that inherited IRAs are not protected in a 

bankruptcy proceeding; the Fifth Circuit has reached the opposite conclusion. 

 

In Daniels v. Agin, 112 AFTR2d 2013-________, the First Circuit Court of Appeals 

agreed with a Massachusetts Federal District Court that a single participant profit sharing 
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plan interest was not protected in a bankruptcy when the plan engaged in multiple 

prohibited transactions and that IRAs concealed from the Trustee which contained 

proceeds from the profit sharing plan were also tainted. 

 

 

 

ESTATES 

 

In Steinberg v. Commissioner, 141 TC No. 8, the Tax Court followed a 2006 decision of 

the Fifth Circuit Court of Appeals (which had reversed the Tax Court) and found that a 

gift made upon condition that the donee pay any added estate tax liability in the event of 

death within three years can be discounted based upon the value lost due to the 

contingency. 

 

In Estate of Tanenblatt v. Commissioner, TC Memo 2013-263, the Tax Court denied a 20 

percent lack of control discount and a 35 percent lack of marketability discount in valuing 

a one-sixth interest in a limited liability company owing a single property in Manhattan 

where membership of the LLC was divided among three family groups and transfers of 

membership interests outside these groups were restricted; however, the Court, accepting 

the IRS valuation, still allowed discounts of 10 percent and 26 percent respectively. 

 

In Chief Counsel Advice 201343021, IRS reiterated that grantor trusts are to be treated as 

disregarded entities for all purposes. 

 

 

 

BUSINESS 

 

In Johnson v. United States, 112 AFTR2d 2013-5452, the Fourth Circuit Court of 

Appeals agreed with a Maryland Federal District Court that a wife who was sole 

shareholder, chair and vice president of a nonprofit organization was liable for payroll 

taxes although she had effectively delegated authority to her husband who had unpaid 

trust taxes from a prior entity; the Court reiterated its position (at odds with a California 

Federal District Court) that a responsible person cannot pay any bills ahead of back 

federal taxes upon learning of unpaid payroll taxes. 

 

In Nelson v. Commissioner, TC Memo 2013-259, a taxpayer was determined not to have 

engaged in a trade or business because her stock trading (535 trades one year and 235 

trades the other year) were “not substantial” such that expenses could only be claimed as 

miscellaneous itemized deductions; the taxpayer made trades on 48 percent of the 

available trading days and the Courts have required market transactions on an almost 

daily basis. 

 

In Chief Counsel Advice 201345025, IRS determined that a business is not making a 

change in accounting method when it discontinued a practice which effectively double 

deducted commissions, noting that an accounting method as opposed to an account 
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practice occurs only when the same amount of cumulative income would be reported 

under either practice over the life of the taxpayer. 

 

 

 

PROCEDURE 

 

Final Regulations under Part 300, effective January 1, 2014, increase the user fees to 

$120 for installment agreements ($50 for reinstatements) and to $186 for Offers in 

Compromise. 

 

In Anderson v. Commissioner, TC Memo 2013-261, the Tax Court directed IRS to 

consider special circumstances under the “effective tax administration” grounds for 

accepting an Offer in Compromise where IRS looked solely at collection potential and 

failed to consider that a 74 year old taxpayer was suffering from cancer, heart disease, 

diabetes and macular degeneration (the appeals officer had written in her notes that the 

taxpayer had not shown that his health issues were severe). 

 

In Isley v. Commissioner, 141 TC No. 11, the Tax Court indicated that an Offer in 

Compromise sought by one of the famous musical brothers had to be approved by either 

the Department of Justice or the sentencing court when it called for payment short of the 

amount required to be paid during a probationary period following completion of a prison 

sentence. 

 

In Chief Counsel Advice 201343022, IRS stated that, if it considers a successor entity as 

a continuation of the liable entity, it may levy against the successor without any 

collection due process notices if previously provided to the predecessor. 

 

In Chief Counsel Advice 201347021, IRS indicated that restitution payments are not 

voluntary and can be applied to personal liabilities of officers when ordered in connection 

with corporate income taxes in connection with a criminal proceeding against the 

corporate principals. 
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