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Legislative and Regulatory support has always been a priority and a value of membership within the 
APACVS. As a PA led organization, the APACVS has always been available to assist with State and 
National leaders to improve regulatory and legislative conditions so that we may continue to provide 
quality care to the patients entrusted to us. Over the last decade, the APACVS has worked with AAPA, 
local state chapters, and the Society of Thoracic Surgeons and American Association of Thoracic 
Surgeons to overcome obstacles to care in states as diverse as New York and Louisiana.   
 
Belonging to a PA led organization has never been more important. Recent comments from the 
American Medical Association, Society of Dermatology, and Emergency Medicine Physician groups have 
not been accepting of Optimal Team Practice. Based on this, and our experiences with the Society of 
Thoracic Surgeons and California Society of Thoracic Surgeons, it is up to PAs to protect us from harmful 
regulatory changes. 
 
In this issue of Cardiovision, Ed Razenbach has authored an article which summarizes the at least two 
decade battle to change outdated regulations in the State of California. To summarize, the PA Practice 
Act (Title 16) allows PAs to act as surgical first assistants. Title 22, (which fills 10 volumes, dictates 
specific regulations as it relates to inpatient care) states that at least 3 Board Eligible or Board Certified 
Surgeons must be in the room while the patient is on extracorporeal circulation.  This regulation was 
slightly amended to allow a waiver for the second assistant (which was usually the PA) to harvest 
conduit. As this 40+ year old regulation (one of many which are ignored) is outdated, local facilities have 
chosen, at their own risk, to implement this regulation based on local conditions. 
 
 In 2006, at the request of members and me, the APACVS Board of Directors voted to support the 
process of amending this arcane regulation and our journey began. When thinking about the “trek”, two 
words come to mind. They are Marathon and Persistence. The Dictionary.com definitions are as follows; 
 
Marathon: a long-lasting or difficult task or operation of a specified kind 
 
Persistence: firm or obstinate continuance in a course of action in spite of difficulty or opposition 
 
These have been the two key words that have kept the Title 22 Committee going through the decade. 
A colleague of mine once describes the term” we are closer than we have ever been” as a nice way to 
state we have gone nowhere. This has been a marathon, but our persistence may be finally paying off. 
 
There have been three developments that have occurred over the last two years that have changed the 
dynamics. The first was the landmark Supreme Court Ruling (The Dental Board of North Carolina vs the 
Federal Trade Commission) in which the Supreme Court ruled that professional boards can be held to 
the Sherman Anti-Trust Act (I previously wrote an article in Cardiovisions), the second was the recent 
“legislative guidance” that the Federal Trade Commission (FTC) published to “guide” the Iowa Medical 
Board as it relates to PA legislation and regulation. It states the following; 



“Iowa patients would likely benefit if physician assistants (PAs) in Iowa can practice with as few 
restrictions as possible, consistent with their education, training, skills, and experience. PAs can provide 
more choice among health care providers, leading to more accessible, affordable, safe, and effective 
health care.” 

“Absent evidence of public health or safety concerns about the care that PAs and their supervising 
physicians provide under current laws and regulations, we believe the PA Board’s proposed rule would 
likely preserve competition and maintain and improve access to needed health care services for Iowa 
patients, particularly in medically underserved areas,” 
 
The last positive development was the retirement of Dr. Stephen Otto, who was the point person for the 
California State Department of Health.  Since, the Title 22 Committee, which consists of members from 
AAPA and APACVS, has been in regular contact via email and phone and we have made one trip to 
Sacramento to discuss the issue further.   
 
We have been able to finally discuss important issues with Dr. Otto’s superiors and they will freely admit 
that the Title 22 regulations are outdated, and at their request, Ed Razenbach submitted the first waiver 
application last year. Unfortunately, the California Department of Health has yet to commit one way or 
the other. Based on the recent FTC and Supreme Court judgements, by not granting or denying this 
waiver, they are not yet in legal jeopardy. 
 
Through the AAPA, the California Department of Health was informed that “PAs Regularly First Assist 
during Extracorporeal Bypass in Every State except California throughout the United States, PAs routinely 
work as first assistants during extracorporeal bypass procedures. In fact, California is the only state that 
does not allow PAs to first assist during extracorporeal bypass procedures.  
 
The problematic rule language in California’s Title 22, Section 70435(b)(2) was implemented in 1971, 
when the PA profession was less than 5 years old, and had only been established as a profession in 
California for one year. It is foreseeable that rule makers at the time may not have contemplated this 
new group of healthcare professionals, PAs, when drafting the rule. Since that time, PAs have become 
widely used as first assistants during extracorporeal bypass procedures.”   
 
And; 
 
“The Society of Thoracic Surgeons and the American Association for Thoracic Surgery issued 
endorsement statements in 2003 and 2004, respectively,  stating that “The duties performed by a 
physician assistant under the supervision of a cardiothoracic surgeon may include… 2) first assisting in 
surgery.”  
 
In a survey of PAs working in cardiovascular surgical settings, 94.5 percent of PAs reported that they first 
assist in surgery.  This demonstrates that PAs are widely regarded and competent providers in the role of 
first assistant in cardiovascular surgery and maintain a high level of confidence among the 
cardiovascular surgeons they work alongside.” 
 
The California Department of Public Health responded in May of this year with a recognition that CTPAs 
provide first assistant services in all other states and that this practice is endorsed by the STS and AATS. 
They also state that CDPA “considers all program flexibility requests on a case by case basis, including 
requests to have a Physician Assistant serve as the first assistant in an extracorporeal surgery.” 
 



They also go on to state that “CDPH will continue to review any program flexibility requests submitted by 
facilities to evaluate the request.” 
 
 
The Title 22 working Group recently met with a national attorney group, hired by AAPA, which 
specializes in anti-trust law. They inspected the response and felt that by continuing to accept 
applications, or by not denying them, the CAPHD has kept itself outside of the anti-trust preview. This is 
in spite of the APACVS and our group answering all of the relevant patient safety and training questions. 
 
Based on our attorney’s advice and the old Albert Einstein quote “The definition of insanity is 
attempting the same thing over and over again and expecting a different result”, we have decided to 
recommend another course of action, which is to change the dynamics so that a final decision will be 
made. 
 
It is now recommended that all institutions or physicians that wish to proceed with the use of CTPAs as 
surgical first assistants to access our website and apply for a waiver. CAPDH may be able to ignore a 
single application, but if they receive dozens, then this may prompt some response. 
 
Concurrently, the Title 22 group will continue to communicate with the CADPH and build our case for a 
potential Federal Trade Commission complaint.  
 
The Working Group also recommends discussing this with your State Assembly/Senate representative. 
The APACVS will gladly develop talking points to share which reveal how this arcane law decreases 
patient access to care. 
 
Another response would be to have your surgeons author a letter to Ms. Lincer (our CDPH point 
person). Again, the APACVS will gladly provide the necessary contact information and guidance. 
 
For those who partake in endurance activities, such as a marathon, there is always a point where the 
mental or physical pain creates an urge to give up. It is the persistence to compete the task that gives us 
the mental toughness to ride through this “wall” and complete the task. To quote my favorite fictional 
athlete, “It is not what happens when you get knocked down, it’s what happens when you get back up, 
and that’s how champions are made”. This is the persistence that will finally lead us to our eventual 
victory. 
 
For those members that reside in my home state, please feel free to contact me with questions. For our 
members and Fellows that reside outside California, please remember that the APACVS is your society. 
With your assistance, we will continue to assist with regulatory hurdles that affect your ability to 
practice. 
 
Thank you again for your continued membership. 
 
Steve 
 


