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May 16, 2016 

 

Kristen Harper 

U.S. Department of Education 

550 12th Street, SW, Room 5109A 

Potomac Center Plaza 

Washington, DC  20202-2600 

 

Docket ID ED-2015-OSERS-0132 
 

Dear Ms. Harper: 

 

The Council of Administrators of Special Education (CASE) is pleased to offer the following 

comments on the Notice of Proposed Rulemaking (Fed. Reg., March 2, 2016) regarding 

determinations of significant disproportionality based on race and ethnicity in States and local 

school districts and the use of comprehensive coordinated early intervening services (CEIS) to 

address those occurrences.   

 

CASE is a professional organization which provides leadership and support to approximately 

5,000 members by influencing policies and practices to improve the quality of education for all 

students.  CASE members are special education administrators in local school districts, the 

individuals charged with specific responsibility for implementation and financial oversight of 

special education programs for children and youth with disabilities in schools across the country.   

 

Overarching Concern 
 

CASE does not believe significant disproportionality is solely a  special education issue.   

 

School districts already are following the specific rules of the Individuals with Disabilities 

Education Act (IDEA) to identify and evaluate students suspected of having a disability.  

Districts may have an over-identification of students in certain racial or ethnic groups, but CASE 

believes those students after a comprehensive individual evaluation have correctly been 

determined to need special education services.   

 

Determining disproportionality cannot be reduced to a purely mathematical formula.  There are a 

number of variables that must be examined, such as poverty, urban versus rural, cell size in 

relation to the size of the school district, whether the district houses schools specifically for 

students with disabilities (e.g., schools for the deaf), or whether the district itself is specially 

constituted as a special education district.  These and a variety of other factors may contribute to 

the appearance of disproportionality, but may in fact be legitimate reasons for overrepresentation 

of certain student populations. 
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We believe these proposed regulations are attacking the problem in the wrong way.  Larger 

societal issues, including poverty and environmental concerns, must be addressed in order for all 

students to have the opportunity to be successful in school and beyond.  Suggesting the education 

system requires greater scrutiny than other public institutions in addressing the cycle of poverty 

and deep racism in this country does a great disservice to the individuals working every day to 

ensure all students get an education that may change the trajectory of their lives.  

 

Given this overarching concern, we offer the following specific comments on the NPRM: 
 

Uniform Methodology 
 

CASE does not support the adoption of a uniform methodology for determining significant 

disproportionality as presented in the NPRM.  We do not believe the "one size fits all" approach 

will change outcomes for students.  In fact, we believe such an approach is inconsistent with the 

basic tenet of the IDEA – focusing on the unique needs of the individual student.  Determining 

disproportionality based on how many students are identified in certain disability categories 

could lead to a quota system for special education and deny services to students who truly need 

those supports. Data may be misinterpreted in a one size fits all model, especially where there are 

outliers that don't fit the model.  The focus needs to be on overall improvement rather than on the 

data points.   

 

CASE does not support the cell size of 10 and believes this number is too small and will result in 

misidentifying students.  In many school districts where there are small numbers of students, 

over identification will occur.  Simply calculating too many students in certain disability 

categories or placements does not account for the broad diversity among school districts and the 

wide array of factors that may contribute to significant disproportionality.  For example, the 

national average of low-income students in the United States is 51 percent (NCES, 2013). 

Poverty and an overall increase in the number of K-12 students, including a large number of 

English learners, may account more heavily for the increase in students in racial and ethnic 

minorities in special education. 

 

The other important factor is the lack of intensive supports in general education, making special 

education the best and sometimes only alternative to provide the services students require.  A 

general education multi-tiered system of supports shows some promise, but teachers require 

much deeper training to effectively implement these interventions in the general education 

classroom. 

 

Use of CEIS Funds 
 

"More of the same" does not make sound public policy.  Since 2004, school districts identified as 

having significant disproportionality have been required to use the maximum set-aside of 15 

percent of their IDEA-Part B grant for comprehensive coordinated early intervening services.  

Yet the problems persist.  Expanding the use of these funds to preschool and to students with 

disabilities for the purposes of addressing disproportionality will not get at the deep underlying 

societal causes of this phenomenon.  We do not oppose expansion of CEIS to pre-K and to 

students with disabilities for purposes of providing stronger special education services.  CASE 
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supports a greater overall federal investment in general and special education and fewer set-

asides such as CEIS, so school districts can use their dollars flexibly to address their specific 

local issues.   

 

CASE is concerned that a school district found to have significant disproportionality in only one 

area – identification, placement, or disciplinary actions – must still use the entire 15 percent of 

Part B funds.  Given the decrease in IDEA funds over the last several years, accounting for 

sequestration and inflation, CASE does not understand the magic of 15 percent and how that 

number was calculated. With tight IDEA funds, school districts should only have to use a 

percentage of funds that will assist in addressing the specific problem, rather than the maximum 

currently designated under the law.  We understand changing the 15 percent requirement would 

require a statutory change and should be addressed in the next IDEA reauthorization. 

 

CASE does not support applying any disproportionality calculation at the pre-K level. The 

proposal to expand the use of CEIS for ages 3 to kindergarten, in conjunction with the risk ratio, 

would pose major problems for states that do not have universal pre-kindergarten programs.  In 

those states, there often is not an accurate pre-K count, making it impossible to have a reliable 

comparison group upon which to base the calculation.  In addition, states may choose to adopt a 

"developmental delay" designation for pre-K children.  This allows school districts to serve these 

children, possibly remediating early problems, avoiding more costly special education, and 

preparing them for kindergarten without imposing a specific, possibly inaccurate, label at a 

young age.   

 

 

Recommendations: 
 

1) Continue the requirement to review and revise current policies, practices, and procedures 

per IDEA.  

 

The IDEA currently requires school districts with a determination of significant 

disproportionality to review and revise policies, practices, and procedures regarding 

identification of children as children with disabilities and placement of students in certain 

educational settings (20 USC §1418(d)(2)).  CASE believes this provision is critical in changing 

the behavior of school districts and ensuring only those students who need special education are 

identified.  In addition, school districts must examine placement of students through the lens of 

the principle of least restrictive environment and ensure services are available to students in the 

general education classroom. 

 

2) Increase technical assistance to states and school districts. 

 

a. Clarify that special education is designed for students eligible under the IDEA for 

specialized instruction, not for any child diagnosed with a condition.   

a.b. Provide guidance on best practices in how to determine which students are eligible for 

special education services. 

a.c. Explain that ESSA funds should be used for all struggling learners, distinguishing which 

students should be referred for special education services.  If ESSA funds were used 

more appropriately to offer a broad array of specialized instructional support services, the 
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number of students in special education could be reduced and special education funds 

directed to students with disabilities rather than to struggling learners.  Additional federal 

funding should be provided for general education interventions through Title I, early 

childhood programs, and other programs designed to address the broader issues of 

significant disproportionality. 

a.d. States and the U.S. Department of Education must increase oversight of these policies, 

practices, and procedures.  Such oversight must include research and evidence-based 

technical assistance and guidance for school districts that have persistent problems with 

disproportionality, with the understanding that demographics, poverty, and lack of 

general education supports may contribute to the situation. 

 

 

 

Directed Questions 
 

1. How should the proposed standard methodology apply to an LEA that may be 

affected by disparities in enrollment of children with disabilities? 
 

CASE does not support the use of a standard methodology as presented in this NPRM.  With the 

wide differences among LEAs, we do not believe the "one size fits all" approach will change 

outcomes for students.  In fact, such an approach is inconsistent with the basic tenet of the IDEA 

– focusing on the unique needs of the individual student. 

 

2. Should the Department allow or require States to use another method in 

combination with the risk ratio method?   
 

CASE believes the more sensible approach to determining and correcting significant 

disproportionality would be enforcement of the requirement for affected districts to review and 

revise their policies, practices, and procedures regarding identification and placement of students 

with disabilities.  States and the Department must provide technical assistance and guidance to 

districts with persistent problems.  As noted in CASE's overarching concern about use of a 

uniform methodology, there are a number of important factors that may legitimately lead to the 

appearance of disproportionality. 

 

3. Should the Department exclude any of the six impairments included in the proposed 

§ 300.647(b)(3)?  If so, which impairments should be removed from consideration?  

Alternatively, should the Department include additional impairments? 
 

In determining that disproportionality is a problem, the categories of autism and other health 

impairments should not be included.  These students often arrive at school with a medical 

diagnosis.  While a medical diagnosis does not automatically qualify a student for IDEA 

services, these students generally require some services to participate fully in school.  Therefore, 

we recommend these categories be excluded. 

 

4. Should the Department also require States to determine whether there is significant 

disproportionality with respect to placement inside the regular classroom between 40 

percent and 79 percent of the day, as proposed in this NPRM? 



  

 

5 

 

 

CASE does not support the addition of another placement requirement. Indicator 5 under the 

OSEP State Performance Plan (SPP) addresses placement, and states and local districts are 

already monitored on placement of students with disabilities.  The authority of the IEP team to 

determine the least restrictive environment for students with disabilities is already minimized by 

this process.  Analyzing currently collected data may be useful in determining where 

disproportionality occurs. However, CASE opposes adding new requirements to these 

burdensome processes.   

 

 

5. Should the Department, at a future date, mandate that States use the same risk ratio 

thresholds?  If so, what risk ratio thresholds should the Department mandate? 
 

CASE does not support the use of a standard methodology for determining significant 

disproportionality as presented in this NPRM.  For any methodology to be effective, it must 

include the variables already mentioned in this response.  This should not be a numbers game or 

a one size fits all approach.  

 

6. Does the Department's proposed minimum cell size of 10 align with existing State 

privacy laws, or would the proposal require States to change such laws? 
 

OSEP should research the implications for existing state privacy laws regarding cell size with the 

goal of ensuring the privacy rights of individual students with disabilities.   

 

7. Are there other situations, currently not accounted for in the proposed regulations, 

where it would be appropriate to use the alternate risk ratio method?   
 

CASE does not support the use of a standard methodology or the alternate risk ratio method for 

determining significant disproportionality as presented in this NPRM.  CASE supports a 

methodology that incorporates an array of factors, not a purely mathematical formula.  Any 

standard methodology must take into account factors such as poverty, urban versus rural, cell 

size in relation to the size of the school district, whether the district houses schools specifically 

for students with disabilities (e.g., schools for the deaf), or whether the district itself is specially 

constituted as a special education district.  

 

8. The Department is interested in comments on how to require entities, whose 

population is sufficiently homogeneous to prevent the calculation of a risk ratio or alternate 

risk ratio, to identify significant disproportionality. 
 

States and the Department must provide technical assistance and guidance to districts to 

determine where persistent problems exist.  States currently submit a large body of data to the 

Department, and those data should be more closely analyzed to address these problems.  In 

addition, OSEP has instituted "result-driven accountability."  Coupled with continued 

compliance monitoring, the results oriented approach holds promise in ensuring better outcomes 

for students with disabilities. 
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9. The Department is interested in seeking comments on whether the proposed 

regulation should include additional restrictions on developing and applying risk ratio 

thresholds. 
 

CASE does not support additional restrictions on developing and applying risk ratio thresholds 

or the use of a standard methodology as presented in this NPRM for determining significant 

disproportionality. 

 

10. The Department is seeking comments on whether to place additional restrictions on 

State flexibility to define "reasonable progress." 
 

There is wide variation across States and school districts and a broad array of factors beyond the 

delivery of special education that may account for "disproportionality."  States should be given 

maximum flexibility to define reasonable progress to develop goals and implement plans of 

improvement in school districts.  States are in the best position to understand the complex 

variables that may result in over-representation of certain student groups in special education in 

their districts. 

 

11. What technical assistance or guidance might the Department put in place to ensure 

LEAs identified with significant disproportionality do not inappropriately reduce the 

identification of children as children with disabilities or under-identify children of color in 

order to avoid a designation of significant disproportionality? How could States and LEAs 

use data to ensure children with disabilities are properly identified? 
 

States and LEAs will require different types of technical assistance or guidance depending on 

their specific circumstances.  However, there are general types of guidance that would be useful.  

The Department might provide information on best practices in (a) evaluation and identification 

of students who may need special education; (b) the use of schoolwide approaches such as 

positive behavioral interventions and supports to ensure respect for all students and attention to 

their individual needs; and, (c) developing a multi-tiered system of supports to address academic 

concerns at the earliest stages and provide more intensive services before referral to special 

education. Guidance might also be provided on how best to utilize a strong multi-disciplinary 

team of specialized instructional support personnel to ensure services are available to students in 

both special and general education. 

 

12. The Department is interested in comments on whether additional restrictions on the 

use of funds for comprehensive CEIS are appropriate for children who are already 

receiving services under Part B of the IDEA. 
 

CASE does not support additional restrictions on the use of these funds.  Expanding the  use of 

these funds for the purposes of addressing disproportionality to preschool and to students with 

disabilities will not get at the deep underlying societal causes of this phenomenon.  CASE 

supports a greater overall federal investment in general and special education and fewer set-

asides such as CEIS, so school districts can use their dollars flexibly to address their specific 

local issues.   
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13. What metrics should the Department establish to assess the impact of the 

regulations once they are final? 
 

CASE recommends the Department focus on improved student outcomes.  The real concern is 

not whether students are over- or under-identified for special education, but rather whether more 

students reach high school graduation ready for further education or employment.  The statistics 

nationwide paint a continued grim picture.  CASE urges a focus less on "metrics" and more on 

real results for students. 

 

Conclusion 
 

CASE believes any regulatory changes should be done in conjunction with a full reauthorization 

of the IDEA, a process long overdue.  Without a complete examination of the law within the 

current educational and societal contexts and with the overall goal of improving outcomes for all 

students, the proposed changes will do little to address these serious issues. 

 

Thank you for your consideration of these comments. For further information, please contact Dr. 

Luann Purcell, Executive Director, lpurcell@casecec.org. 

 

Sincerely, 

 

 

 

 

 

Dr. Luann Purcell 

Executive Director 

 

 

mailto:lpurcell@casecec.org

