
SPECIAL EDUCATION LEGAL ALERT 
 

Perry A. Zirkel 
© January 2017 

 
As a service to CASE members, this monthly legal alert provides, in the usual format of a two-column table, highlights (on the left) and 

practical implications (on the right) of major new legal developments.     
 

 
1.  Court decisions specific to response to intervention (RTI) continue to be limited in number, legal weight, and implementation 
guidance.  A recent decision from Connecticut is a partial exception. 
 
Overall, most of the infrequent case law to date has been at the 
hearing officer level, with several reflecting confusion rather than 
providing clarification.  For example, some of them focus on 
disputes regarding child find or eligibility for other classifications, 
whereas the scope of the IDEA’s provision for RTI is limited to 
identification of specific learning disability (SLD).  Moreover, these 
decisions often do not address the prevailing practical questions, 
such as what are the defensible decision points from moving from 
tier to tier and from tiers to an IDEA evaluation. 

Although having negligible, if any, weight as legal precedents, 
hearing officer decisions are practically significant for school 
districts because (a) they reflect the state-specific system and 
culture for administrative adjudication under the IDEA, and (b) if 
their decisions are appealed, the courts tend more often to affirm 
rather than reverse them.  However, parents have been more 
successful in RTI-related challenges via the state education 
agency’s complaint procedures mechanism under the IDEA and 
OCR’s corresponding complaint resolution process under § 504.  
 

The partial exception Greenwich Board of Education v. G.M. 
(2016), in which the federal district court in Connecticut ruled that 
(a) the district had reason to suspect SLD in reading based on the 
first grader’s lack of “sufficient progress” after approximately seven 
months of RTI, and (b) this same lack of sufficient progress in RTI 
reading activities preponderantly proved that the student qualified 
under the two prongs for eligibility—classification (SLD) and need 
for special education.  In this case, the district’s IEP team met at the 
end of the year and denied the parents’ request for a special 
education evaluation, concluding instead that the child “has 
responded to the current level of [interventions].”  Because the 
parent unilaterally placed the child, with timely notice to the district, 
in a private school clearly designed to address the special needs of 
students specifically in the child’s circumstance, the remedy that the 
court granted was tuition reimbursement. 

The significance of this decision for RTI is that it illustrates the 
problems of denying an evaluation and defending a determination 
of SLD ineligibility after a child has participated in RTI and has 
made progress that may not appear to an impartial adjudicator to be  
“sufficient.”  The particular facts (here including but not limited to 
an IEE that yielded a SLD-related diagnosis and specific testing 
results and denial of an IDEA evaluation) and the particular 
adjudicators (here consisting of the hearing officer in addition to the 
affirming federal judge) warn against over-generalization.  
Moreover, the decision in not officially published and limited to 
one jurisdiction.  Finally, it does not address common 
implementation issues, such as the appropriate length, benchmarks, 
and interventions for the tiers.  However, it does illustrate the trade-
offs for delaying or denying an evaluation prior to completion of 
RTI and the blurry line between tier 2 or 3 and child find or 
eligibility. 



A growing minority of states, now numbering close to 20, have 
enacted laws or adopted regulations requiring RTI for SLD 
identification.  The most recent additions include Connecticut, 
Kentucky, North Carolina, and Tennessee.  In some states, the 
mandate has an alternative or addition of “pattern of strengths and 
weaknesses” (PSW). 

 

The specific language of the state law, as partly illustrated in the 
abovementioned Connecticut case, comes to the fore, thus 
warranting careful attention at the local level.  Moreover, a 
common source of confusion is the specific meaning of PSW, 
which OSEP has interpreted to refer to the permissible methods 
other than RTI, i.e., severe discrepancy or the third, research-based 
alternative. 
 

 
 
 

 
2.  My recent legal update specific to gifted students, published in the current issue of the Journal for Education of the Gifted (v. 39, 
pp. 315–337), partly overlaps with the law specific to students with disabilities. 
 
The majority of the case law continues to concern twice-exceptional 
students, i.e., those who are not only gifted but also are covered by 
the IDEA or Section 504.  They focus on eligibility and FAPE, with 
the outcomes reflecting the same pro-district pattern that generally 
applies under these federal disability laws. 
 

Thus far, hearing officer and court decisions have not been sensitive 
to the nuanced masking effects of giftedness in eligibility cases and 
its complicating effects in FAPE cases.  The reasons may include 
the lack of specialization among the attorneys and the adjudicators, 
the corresponding insufficient expertise of witnesses, and the 
societal value system in terms of gifted education.   
 

For the gifted-alone students, the case law is much less frequent and 
even more district-favorable, likely due to the lack of strong state 
laws. 
 

Even in the limited cluster of states with IDEA-type laws for gifted 
students, led by Pennsylvania, the un-customized importation of the 
same floor-based substantive standard for FAPE and the lack of 
attorneys’ fees for prevailing parents contribute to low frequency 
and district-favorable outcomes.  
 

The state laws specific to gifted students have had only a moderate 
net change in strength, with the majority having a group-oriented 
rather than the individual protections of the IDEA-type model. 
 

A few states, including Colorado and Ohio, have notably 
strengthened their state laws for gifted students, but others, 
including California and Mississippi, moved in the opposite 
direction. 
 

 


