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SEVENTH CIRCUIT RECOGNIZES RIGHT OF UNDERSECURED CREDITOR 
WITH NONRECOURSE LOAN TO ASSERT DEFICIENCY CLAIM UNDER 

BANKRUPTCY CODE SECTION 1111(b) 

By Andrew J. Abrams, Boodell & Domanskis, LLC, Chicago, Illinois 

SUMMARY:  The Seventh Circuit Court of Appeals – in an issue of first impression for 
this Circuit – concluded in the case In re B.R. Brookfield Commons No. 1 LLC, 735 F.3d 
596, that an undersecured creditor with a second mortgage securing a non-recourse loan 
should nevertheless be treated as though the creditor had recourse against the Chapter 11 
debtor.  Relying upon the plain language of § 1111(b)(1)(A) of the Bankruptcy Code, the 
court affirmed the Eastern District of Wisconsin bankruptcy court’s decision allowing the 
creditor’s claim as valid because there was no dispute that the creditor had a valid lien 
against the debtor’s property, even though the mortgagee’s claim was not secured by the 
debtor’s real property.  

FACTS: Debtors B.R. Brookfield Commons No. 1, LLC and B.R. Brookfield Commons 
No. 2, LLC (“Debtor”) owned a shopping center (the “Brookfield Property”) that served 
as the collateral for two mortgages, both of which were eventually assigned to claimant 
ValStone Asset Management, LLC (“ValStone”).  Of the two mortgages, the second 
mortgage secured a debt in the amount of $2,539,375 and is referred to in the decision as 
the “Integrity Claim.”  The Integrity Claim arose from a nonrecourse loan agreement with 
the Debtor.  By holding a “nonrecourse loan” the court noted that, outside of bankruptcy, 
ValStone could only look to the Brookfield Property for repayment.  For example, if the 
sale proceeds in a foreclosure were insufficient to pay the first mortgage in full, ValStone 
would be barred from pursuing a deficiency claim for the outstanding debt.   

Following its bankruptcy filing, Debtor filed a reorganization plan whereby it would 
retain ownership of the Brookfield Property.  While there had not been a judicial 
valuation of the Brookfield Property, both Debtor and ValStone expected that the value 
would be less than the amount of the first mortgage, meaning the Integrity Claim would 
be totally unsecured by any equity in the Brookfield Property. 

The issue before the court was the validity of the Integrity Claim as it would not be 
secured by any value in the Brookfield Property.  Debtor contended that the Integrity 
Claim should be disallowed as it arose from a nonrecourse loan and neither state law nor 



	  
	  

	  

§ 1111(b) of the Bankruptcy Code permitted ValStone to pursue an unsecured deficiency 
claim.  ValStone argued that the plain language of § 1111(b)(1)(A) called for the 
Integrity Claim to be treated as if it had recourse against Debtor and, therefore, the 
unsecured claim should be allowed.  

The bankruptcy court overruled Debtor’s objection and the district court affirmed.  
Debtor then appealed to the Seventh Circuit.  

ANALYSIS:  This being an “issue of first impression” in the Seventh Circuit, and having 
“found no controlling law on the issue,” the court recognized that the case depended upon 
its interpretation of § 1111(b)(1)(A).  According to “well-established principles of 
statutory construction,” the court first looked to the following language of the statute: 

A claim secured by a lien on property of the estate shall be allowed or 
disallowed under section 502 of this title the same as if the holder of such 
claim had recourse against the debtor on account of such claim, whether or 
not such holder has such recourse. 

11 U.S.C. § 1111(b)(1)(A). 

The district court found the plain meaning of § 1111(b)(1)(A) to be “clear and 
unambiguous”.  A claim need only be secured by a lien on the property of the estate to be 
treated as recourse against the debtor.  The district court’s “plain reading” was consistent 
with the interpretation of the Second Circuit Court of Appeals in In re 680 Fifth Ave. 
Assocs., 29 F.3d 95 (2nd Cir. 1994).  In 680 Fifth Avenue, the Second Circuit too 
followed the plain meaning of § 1111(b)(1)(A) in concluding that it was, in language 
cited by the Seventh Circuit, “not limited to nonrecourse loans or to claims where the 
lienholder is in privity with the debtor.”   

Notwithstanding its “plain” language, Debtor and ValStone differed “in their 
interpretation of how to enforce Section 1111(b)(1)(A).”  Debtor relied upon a 
bankruptcy decision interpreting § 1111(b)(1)(A) to disallow a creditor’s nonrecourse 
lien claim that was unsecured by any value in the collateral.  ValStone relied upon 
another bankruptcy court decision requiring an unsecured, nonrecourse claim to be 
classified and provided for in the debtor’s plan.  As the court was “concerned about the 
differing interpretations of the statute,” the Seventh Circuit turned to the legislative 
history.  That legislative history, found in the Congressional Records related to the 1978 
Bankruptcy Act, was not particularly instructive to the court.  



	  
	  

	  

However, citing Collier on Bankruptcy, the court found that Congress enacted § 1111(b) 
to address case law under the former Bankruptcy Code where a debtor used the 
“cramdown” powers to avoid a nonrecourse creditor’s undersecured deficiency claim.  
That debtor was able to retain ownership of the asset and could “cash out” the value of 
undersecured creditor’s nonrecourse claim at the value of the property and not the 
amount of the debt.  The debtor benefited from future appreciation of the property and the 
creditor received no payment on its undersecured deficiency claim.  Collier concluded 
that the addition of § 1111(b) was to “strike a balance between the debtor’s need for 
protection and a creditor’s right to receive equitable treatment.”  Specifically, the Seventh 
Circuit, quoting Collier, noted that “Congress promulgated § 1111(b)(1)(A) to allow a 
creditor’s loan to surpass the limitations of nonrecourse agreements and state law, and 
instead receive treatment as a recourse claim because the judicial valuation specific to 
Chapter 11 ‘was not part of a nonrecourse creditor’s bargain.’” 

Given this guidance, and the plain meaning of § 1111(b)(1)(A), the Seventh Circuit found 
the precedent cited by Debtor to be an “outlier opinion” and followed 680 Fifth Avenue 
and the other decisions cited by ValStone.  ValStone’s “valid and enforceable lien” 
against the Brookfield Property was the only prerequisite for § 1111(b)(1)(A) to apply, 
regardless of whether the Integrity Claim was secured by any value in the Property.  
Therefore, the court affirmed the bankruptcy court decision treating the Integrity Claim 
as if it had recourse against the Debtor, notwithstanding it being nonrecourse outside of 
bankruptcy. 

CONCLUSION:  Practitioners, particularly those in the Seventh Circuit, representing 
undersecured creditors with nonrecourse loans should cite Brookfield Commons, in 
pursuing unsecured deficiency claims in Chapter 11 cases.  Likewise, those representing 
debtors should always account for these deficiency claims in Chapter 11 plans and when 
advising their clients pre-bankruptcy on the consequences of a filing.   

 

	  

	  

	  

	  


