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1.  ASAE FILES COMMENTS ON DOL OVERTIME RULES: ASAE submitted 

comments to the Department of Labor earlier this week on the Obama 

administration’s proposal to raise the salary threshold at which eligible workers 

qualify for overtime pay.  

 

Under current DOL regulations – last updated in 2004 – employers are required 

to pay all employees time-and-a-half for any hours they work in excess of 40 

hours per week if they make less than $23,660 per year, regardless of the 

employee’s job responsibilities. The proposed rule would more than double that 

salary threshold so that any employee earning a salary of less than $50,440 per 

year would become eligible for overtime pay. In addition, the minimum salary 

would automatically increase each year to match the 40th percentile of the 

average salary earned by full-time employees in the United States.  

 

ASAE has heard from many association professionals who are concerned that 

some of their exempt employees will now be eligible for overtime under the new 

salary threshold or will have to be switched to hourly pay. Many association 

employees are classified as exempt from overtime eligibility because they are 

paid on a salary basis at an annual rate of at least $23,660 and because their 

primary duties meet the test for the executive, administrative or professional 

(“EAP”) exemptions under the Fair Labor Standards Act. While the rule won’t 

likely be finalized for months, the change is forcing companies to consider 

keeping closer tabs on hours worked by overtime-eligible employees, including 

how to handle work done out-of-office, such as responding to emails in the 

evening or working at a conference over a weekend.  

 

ASAE’s comments focus on several concerns, including the “one-size-fits-all” 

minimum annual salary threshold proposed by DOL, and ASAE’s preference to 

key the salary threshold to government data on regional cost-of-living 

differences. ASAE also believes the minimum salary level should be set lower 

than the proposed level of the 40th percentile of average full-time employee 

salaries, either across-the-board or for the nonprofit sector. Under the current 

over-inclusive proposal, too many senior-level exempt employees would be 

reclassified as overtime-eligible because of their salary level, particularly in 

nonprofit organizations, ASAE said.  
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Finally, ASAE urges the Department not to make any changes to the duties test 

in the regulations without providing notice of the specific proposed changes and 

another opportunity for public comment.   

 

ASAE is sharing its comments with the association community well before the 

Sept. 4 deadline in the event that other associations want to use them as a 

model or focus on a specific area of concern for their organization. Comments 
can be submitted electronically here on or before Sept. 4. 

2.  SENATE FINANCE ISSUES REPORT ON IRS TARGETING SCANDAL: The 

Senate Finance Committee released Aug. 5 a bipartisan report detailing “gross 

mismanagement” at the IRS in its handling of conservative groups seeking tax-

exempt status.  

 

The report concludes a two-year investigation into the IRS’s treatment of 

organizations applying for 501(c)(4) tax-exempt status, which has been 

characterized by congressional Republicans as politically-motivated and by many 

Democrats as an unintentional mistake. The IRS has admitted fault in applying 

additional scrutiny to conservative groups seeking tax-exempt status and has 

endured top-level staff resignations and deep cuts to its budget in the last 

several years.  

 

While the report lists a number of bipartisan recommendations to address IRS 

deficiencies, Republican and Democratic committee staff issued separate 

statements about the report that indicated a lack of consensus on the IRS’s 

motives and on what the agency should do to clarify the rules for nonprofits 

engaged in political activity.  

 

“This bipartisan investigation shows gross mismanagement at the highest levels 

of the IRS and confirms an unacceptable truth: that the IRS is prone to abuse,” 

said Senate Finance Committee Chairman Orrin Hatch (R-UT). “The Committee 

found evidence that the administration’s political agenda guided the IRS’s actions 

with respect to their treatment of conservative groups.”  

 

Ranking Member Ron Wyden (D-OR) said the committee’s investigation showed 

“bureaucratic mismanagement without any evidence of political interference.”  

 

Wyden made a point in his statement of responding to the intense ongoing 

criticism of IRS Commissioner John Koskinen, who took over the agency in 

December 2013 after the targeting scandal was first reported, and after the 

resignation of the then-acting commissioner.  

 

“Although Mr. Koskinen inherited these problems, he didn’t create them,” Wyden 

said. “These mistakes were unfortunate, and the staff has made bipartisan 

recommendations to prevent such mistakes from recurring. But the bottom line 

is, in each of the cases, there was no effort to exert political pressure.”  

 

The IRS released a statement this week after the report was released, saying 

that many steps have already been taken to improve the process for reviewing 

tax-exempt applications and that the agency will take the committee’s 

suggestions under advisement.  
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“We want to do everything we can to help taxpayers have confidence in the 
fairness and integrity of the tax system,” the IRS said. 

3.  IRS ISSUES SECOND CADILLAC TAX NOTICE: The IRS is continuing its 

process of developing regulatory guidance on the 40-percent excise tax on high-

cost employer-sponsored health plans – the so-called Cadillac tax – by issuing a 

notice this week addressing which taxpayers may be liable for the excise tax, the 

allocation of the tax among applicable taxpayers, and the payment of the 

applicable tax.  

 

Under the Affordable Care Act, beginning in 2018, both fully insured and self-

funded employer health plans will be assessed a non-refundable 40 percent 

excise tax on the dollar amount of any employee premiums that exceed annual 

limits of $10,200 for individual coverage and $27,500 for family coverage. While 

stand-alone dental and vision plans are excluded from the cost limits triggering 

the tax, the law does include several other costs paid by employers and 

employees such as contributions to flexible spending accounts or health savings 

accounts.  

 

ASAE submitted comments to the IRS in May detailing some of the 

administrative challenges employers are likely to face when the tax takes effect. 

ASAE noted in its comments that calculating the applicable cost of coverage is 

not easily determinable because some additional costs are typically not 

administered through the same vendor as the group medical insurance. In some 

cases, it will be difficult to determine which vendor is responsible for paying the 

excise tax or which party will be held responsible if there are errors in making 

the calculations, ASAE said.  

 

Under the ACA, the coverage provider is liable for the excise tax but the identity 

of the coverage provider depends on the type of coverage provided. In the case 

of coverage provided under an insured group health plan, the coverage provider 

is the health insurance issuer. With respect to coverage provided under a health 

savings account or medical savings account, the provider is the employer. For all 

other applicable coverage, the coverage provider is the “person that administers 

the plan benefits.”  

 

According to IRS Notice 2015-52, released July 30, the IRS is considering a 

couple of different approaches to determine the identity of the person 

administering benefits. Comments on these different approaches, as well as any 

other issues related to the excise tax, are due by Oct. 1. Comments can be sent 
electronically to Notice.comments@irscounsel.treas.gov. 

4.  BENNET, FRANKIN INTRODUCE LOBBYING REFORM BILL: Democratic 

Sens. Michael Bennet (D-CO) and Al Franken (D-MN) introduced a bill Aug. 5 that 

would permanently ban members of Congress from lobbying Congress after they 

retire.  

 

The bill, first introduced by Bennet in 2010, would close the so-called “revolving 

door” between Congress and the lobbying community. Current law requires 

senators to wait two years after leaving Congress before lobbying. House 

members have a one-year ban on lobbying after leaving office.  
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The bill would also increase the statutory restrictions on lobbying by 

congressional staff who leave Capitol Hill from one year to six years, and would 

require lobbying firms to disclose former members of Congress and congressional 

staffers who are hired to provide consulting services.  

 

“Washington has become all too comfortable with the spin of the revolving door,” 

Bennet said. “Although Washington has resisted these types of reform, we will 

continue to fight for these commonsense fixes every year and in every Congress 

to ensure Washington is focused on the real issues that matter to the country.” 

 


