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1.  MORE UBIT GUIDANCE NEEDED, SAYS IRS ADVISORY PANEL: The IRS 

should work with their chief counsel and the Treasury Department to publish 

comprehensive guidance on a range of issues related to tax-exempt 

organizations’ reporting of unrelated business income, according to a new report 

from an IRS advisory panel.  

 

The recommendation was one of several made by the Advisory Committee on 

Tax Exempt and Government Entities (ACT) in its annual report to the IRS.  

 

The panel also recommended that the IRS expeditiously rework the Form 990-T 

that organizations use to report UBIT, and adopt regulations clarifying that 

profits from a commercial activity won’t endanger a group’s tax exemption as 

long as the group’s income and financial resources are used commensurate in 

scope with its charitable purpose. ACT recommends that the Form 990-T have as 

its centerpiece a checklist for activity-by-activity reporting.  

 

The report frequently cites the IRS’s recent compliance check on colleges and 

universities that revealed underreporting of UBIT. In 2008, the IRS sent 

questionnaires to 400 colleges and universities asking for information about 

sources of unrelated business income and executive compensation. A subsequent 

report on the IRS’s findings revealed that roughly 90 percent of the examined 

institutions needed to make adjustments to their 990-T reporting, resulting in an 

increase of roughly $90 million in UBIT. The IRS has said it doesn’t think 

organizations are intentionally disregarding the rules, but rather that the current 

test for determining UBIT is open to too much interpretation.  

 

The ACT report recommends that the IRS develop a comprehensive revenue 

ruling that provides categories of activities that will be considered related and 

unrelated; guidance on preparatory time spent on activities; and scenarios of 

situations involving activities that were frequently reported on the colleges and 

universities questionnaire, such as facility rentals and dual-use properties.  

 

While the report focuses on 501(c)(3) organizations – specifically, colleges and 

universities – the IRS Exempt Organizations office has acknowledged that 

guidance in the area of UBIT is needed for the entire tax-exempt sector. 

http://capwiz.com/asaeinroads/utr/1/DFYKTVYYZC/OCVPTVYZCM/10408279816


2.  DOJ TO REVIEW MUSIC LICENSING RULES: The Department of Justice 

has decided to review its decades-old consent decrees with the nation’s two 

largest performing rights societies that license and collect fees for the use of 

copyrighted music, Broadcast Music Inc. (BMI) and the American Society of 

Composers, Authors and Publishers (ASCAP).  

 

The consent decrees date back to 1941 and were intended to address antitrust 

concerns arising from the market power BMI and ASCAP command. These groups 

collectively represent millions of songs and collect close to $2 billion a year in 

royalties for their members.  

 

But BMI and ASCAP – whose consent decrees were last amended in 1994 and 

2001, respectively – have pushed hard for changes to the rules in light of 

technological advances that have impacted access and delivery of music, such as 

the emergence of Internet radio providers like Pandora.  

 

“The Department understands that ASCAP, BMI and some other firms in the 

music industry believe that the consent decrees need to be modified to account 

for changes in how music is delivered to and experienced by listeners,” the DOJ 

said in its announcement. “The Department’s review will explore whether the 

consent decrees should be modified and, if so, what modifications would be 

appropriate.”  

 

Trade show organizers and other users of music will want to pay close attention 

to whether there are changes to the rate-setting procedures or the process for 

resolving fee disputes, among other concerns. Associations are responsible for 

licensing the music used at the meetings, conventions and exhibitions they 

organize – not the facility that has leased the space or the individual exhibitors 

who might be playing music in their booths.  

 

Comments are due to the DOJ by August 6. ASAE encourages associations that 

are concerned about this issue to submit comments electronically or share their 

concerns with us at publicpolicy@asaenet.org. 

3.  CANADA’S ANTI-SPAM LAW TAKES EFFECT JULY 1: U.S.-based 

associations with members, prospects or business contacts in Canada should be 

aware of Canada’s new anti-spam rules, which are set to take effect July 1, 

2014.  

 

Similar to the CAN-SPAM law in the U.S., Canada’s anti-spam law prohibits the 

sending of any electronic message that encourages participation in a commercial 

activity without prior consent, regardless of whether there is an expectation of 

profit. Commercial messages would include marketing or promotional emails 

about new programs, events or publications, for example.  

 

Whereas the U.S. law adopts an “opt-out” standard, however, the Canadian Anti-

Spam Law (CASL) requires “opt-in” consent to receive commercial electronic 

messages, unless there is an existing business or non-business relationship with 

the recipient. In cases where the recipient has purchased products or services 

from the business or has made a donation, paid membership dues or performed 

volunteer work for the organization within the previous two years, consent to 

receive electronic messages is implied.  

 

As is the case in the U.S., commercial electronic messages sent to Canadian 

http://capwiz.com/asaeinroads/utr/1/DFYKTVYYZC/DNVHTVYZCN/10408279816
mailto:publicpolicy@asaenet.org


recipients must clearly disclose the name and contact information of the sender, 

and a means for the recipient to unsubscribe from receiving commercial 

electronic messages from the sender. Importantly, the Canadian anti-spam law 

applies only to commercial messages. E-mails or texts sent to Canadian 

recipients that are purely informational or transactional (including information 

sent in response to a request) would not fall under these same restrictions. The 

Canadian law also applies to instant messages and social media messages, as 

well as software downloads and updates to mobile applications.  

 

For more information about CASL and updating your electronic messaging 

practices ahead of the July 1 effective date, please consult Pillsbury’s client alert. 

To read the law in its entirety, click here. 

4.  FCC DELUGED WITH COMMENTS ON NET NEUTRALITY: The Federal 

Communications Commission (FCC) has received nearly 95,000 comments so far 

on its proposed rules for net neutrality – the principle that Internet providers 

should treat all content the same and not have fast and slow lanes for Internet 

traffic.  

 

The FCC released its controversial net neutrality proposal May 15, setting off a 

120-day comment period. The deadline for initial comments is July 15, with reply 

comments ending September 15. Those wishing to comment can do so on the 

FCC's comment site.  

 

Congress has been critical of the proposal, which moved forward last month on a 

3-2 FCC vote. Many lawmakers say it represents a shift from the FCC’s 

longstanding position on net neutrality, and could open the door for Internet 

providers to develop new pricing arrangements with companies like Google or 

Netflix to deliver content at faster speeds.  

 

The new rules were written after a federal appeals court in January struck down 

the FCC’s old net neutrality rules. The ruling by a three-judge panel at the U.S. 

Court of Appeals for the District of Columbia did not completely strip the FCC of 

its authority to regulate broadband providers but ruled that it could not saddle 

Internet providers with the same rules as traditional telecommunications carriers.  

 

FCC Chairman Tom Wheeler said at a congressional hearing last month that his 

intent is to create enforceable rules that protect an open Internet. “I understand 

there is a great debate on this issue,” he told lawmakers. “What we have tried to 

do is follow the court’s direction, the road map, the blueprint, and come up with 

a proposal that stops blocking, that prohibits anything that degrades consumers’ 

access.” 

5.  ASAE’S ELECTION OUTLOOK PROGRAM IS NEXT WEEK: As a reminder, 

ASAE will hold a special Alliance Forum program June 18 to discuss the outlook 

for the November elections and the races to watch.  

 

Panelists for the program include: Michael Sargeant, executive director of the 

Democratic Legislative Campaign Committee, and Matthew Walter, president of 

the Republican State Leadership Committee. ASAE Alliance Forums are 

invitation-only, off-the-record events designed to bring association leaders 

together with members of Congress and political personalities to discuss 

important issues of the day.  

 

This special Alliance Forum will take place Wednesday, June 18 at the office of 

http://capwiz.com/asaeinroads/utr/1/DFYKTVYYZC/KECATVYZCO/10408279816
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Ogilvy Public Relations (1111 19th Street NW, Washington, DC). Breakfast will be 

served at 8 am and the program will run from 8:30 am to 9:30 am. ASAE thanks 

the sponsors of this program, Ogilvy PR and CQ Roll Call.  

 

To RSVP for this program, please contact Mary Kate Cunningham or call ASAE’s 

Public Policy department at 202-626-2703. 
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