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1.  DOL WON’T EXTEND COMMENT PERIOD ON OVERTIME RULE: Despite 

numerous calls to do so, the Department of Labor announced this week that it 

will not extend the comment period on its proposed overtime regulations beyond 

the current deadline of Sept. 4.  

 

To date, more than 153,000 organizations (ASAE included) have submitted 

comments on the Department’s proposal to increase the number of salaried 

workers who are eligible for overtime pay. Considering the significance of the 

proposed changes for employers and the workforce, Republicans on the House 

Committee on Education and the Workforce had requested that DOL extend the 

comment period for an additional 60 days and clarify whether the Department 

intends to make changes to the duties test that helps determine overtime 

eligibility.  

 

This week, David Weil, administrator of the DOL’s Wage and Hour Division, said 

the Department has done “extensive outreach” to stakeholders to help shape the 

proposed rule and that the standard 60-day comment period provides sufficient 

time for interested parties to submit their thoughts on the proposed rule.  

 

“Equally important, a comment period of this length, coupled with the feedback 

already received during the initial outreach sessions, will meet the goal described 

above of ensuring the Department has the level of insight from the public needed 

to produce a quality regulation,” Weil said.  

 

Under current DOL regulations – last updated in 2004 – employers are required 

to pay all employees time-and-a-half for any hours they work in excess of 40 

hours per week if they make less than $23,660 per year, regardless of the 

employee’s job responsibilities. The proposed rule would more than double that 

salary threshold so that any employee earning a salary of less than $50,440 per 

year would become eligible for overtime pay. In addition, the minimum salary 

would automatically increase each year to match the 40th percentile of the 

average salary earned by full-time employees in the United States.  

 

Notably, Weil’s response to the Committee does not clarify the Department’s 

intentions with respect to the duties test. Many association employees are 



classified as exempt from overtime eligibility because they are paid on a salary 

basis at an annual rate of at least $23,660 and because their primary duties 

meet the test for the executive, administrative or professional (“EAP”) 

exemptions under the Fair Labor Standards Act. While the rule won’t likely be 

finalized for months, the change is forcing companies to consider keeping closer 

tabs on hours worked by overtime-eligible employees, including how to handle 

work done out-of-office, such as responding to emails in the evening or working 

at a conference over a weekend.  

 

ASAE has already submitted its comments and encourages other associations to 

use these comments as a model for their own, or submit their own separate 

concerns before tomorrow’s deadline. 

 

For a summary of ASAE’s concerns and to read more about the DOL’s proposed 

rule, please visit the Power of A site. To submit your own organization’s 
comments to DOL, click here. 

2.  NLRB JOINT-EMPLOYER DECISION COULD IMPACT NONPROFITS: A 

recent decision of the National Labor Relations Board (NLRB) could have 

implications for associations and other nonprofit organizations that share certain 

employees with a subsidiary, affiliate, staffing agency or service provider.  

 

The NLRB’s Aug. 27 ruling in Browning-Ferris Industries determined that a Silicon 

Valley recycling center was a “joint employer” along with the staffing agency that 

provided the facility’s workers and could also be held responsible for labor 

violations. Before the ruling, companies had to have “direct operational and 

supervisory control” over employees to be considered joint employers. With the 

NLRB’s decision, a company could be held responsible for unlawful wage 

violations or labor violations of a staffing agency or contractor.  

 

Joint-employer situations could arise in the association community depending on 

the circumstances of the arrangement, according to ASAE’s general counsel firm 

Pillsbury LLP.  

 

“Examples might include associations with separately-incorporated nonprofit 

credentialing board affiliates or for-profit insurance-related subsidiaries; 

association management companies with numerous association clients; 

associations that use temporary employees from temp agencies; or associations 

that outsource certain functions to staffing agencies or vendors that provide on-

site services,” Pillsbury said in a client memo.  

 

To read Pillsbury’s complete statement, click here.  

 

House Education and the Workforce Committee Chairman John Kline (R-MN) said 

the NLRB’s decision has “far-reaching consequences” for entrepreneurs and small 

business owners.  

 

“By redefining what it means to be an employer, the board has set a dangerous 

precedent that will lead to higher costs for consumers and fewer jobs for 

workers,” Kline said. “This decision is as bad as we feared, and it extends the 

board’s long track record of siding with union leaders instead of America’s 

workers and job creators.”  
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Education and the Workforce Committee Democrats countered that the ruling 

simply protects the rights of employees to bargain with their employers – 

whether those employers solely or jointly control their wages and working 

conditions.  

 

“Today, businesses increasingly outsource employment to employee staffing and 

leasing firms and temporary employment agencies, which allows them to avoid 

taking responsibility for the workers who produce the goods and provide the 

services from which they profit,” said Education and the Workforce Ranking 

Member Bobby Scott (D-VA). “Employees deserve a meaningful opportunity to 

bargain by having all of the employers who determine their terms and conditions 
of employment at the table.” 

3.  ASAE TOWN HALL ON CADILLAC TAX IS SEPT. 16: ASAE has scheduled a 

‘Power of A’ Town Hall on Sept. 16 to provide association leaders with more 

information on the upcoming Cadillac tax, a 40 percent non-deductible excise tax 

on high-cost health plans that goes into effect in 2018.  

 

The Power of A Town Hall panel includes ASAE President and CEO John Graham, 

FASAE, CAE; Janet McNichol, SPHR, CAE, human resources director at the 

American Speech-Language-Hearing Association; and Bob Skelton, CAE, chief 

administrative officer at ASAE. The Sept. 16 program will begin at 8:30 am at 

ASAE’s Conference Center at 1575 I Street NW, Washington DC.  

 

Under the Affordable Care Act, beginning in 2018, both fully insured and self-

funded employer health plans will be assessed a non-refundable 40 percent 

excise tax on the dollar amount of any employee premiums that exceed annual 

limits of $10,200 for individual coverage and $27,500 for family coverage. While 

stand-alone dental and vision plans are excluded from the cost limits triggering 

the tax, the law does include several other costs paid by employers and 

employees such as contributions to flexible spending accounts or health savings 

accounts.  

 

ASAE submitted comments to the IRS in May detailing some of the 

administrative challenges employers are likely to face when the tax takes effect. 

ASAE noted in its comments that calculating the applicable cost of coverage is 

not easily determinable because some additional costs are typically not 

administered through the same vendor as the group medical insurance. In some 

cases, it will be difficult to determine which vendor is responsible for paying the 

excise tax or which party will be held responsible if there are errors in making 

the calculations, ASAE said.  

 

To register for the free Sept. 16 Town Hall, please RSVP to Mary Kate 
Cunningham at mcunningham@asaecenter.org. 

4.  POST-RECESS PLATE IS FULL FOR CONGRESS: Congress returns from a 

five-week recess next week to face a series of daunting legislative hurdles.  

 

President Obama’s nuclear agreement with Iran is first on the agenda, although 

it appears the president has lined up enough support from Senate Democrats to 

filibuster any resolution disapproving the deal.  

 

After passing a three-month extension of highway funding before adjourning in 
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July, lawmakers will also now have to negotiate a long-term highway bill before 

the end of October.  

 

Before that, however, Congress will have just 12 days in session to avert a 

government shutdown on Oct. 1. A major sticking point in the budget talks is 

funding for Planned Parenthood, which some Republicans want to defund after 

video surfaced of Planned Parenthood officials discussing what to do with tissue 

from aborted fetuses. Senate Majority Leader Mitch McConnell (R-KY) asserted 

this week that he will not listen to conservatives who want to shut down the 

government unless Planned Parenthood is defunded.  

 

“The president’s made it very clear that he’s not going to sign any bill that 

includes defunding Planned Parenthood, so that’s another issue that awaits a new 

president...,” McConnell said on a Kentucky television station.  

 

As if these issues weren’t thorny enough, the nation’s debt limit will have to be 

raised again by mid-November or early December to keep the country from 

defaulting on its debts. 

 


