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NOW COMES the Maine Energy Marketers Association (“MEMA”), by and through its 

counsel, Norman Hanson & DeTroy, LLC, and briefs the pending issues raised in the Stipulation 

and associated Order for litigation and decision: (i) whether it is appropriate for the Efficiency 

Maine Trust (the “Trust”) to use natural gas assessments collected pursuant to the Natural Gas 

Conservation Program, 35-A M.R.S. § 10111, (“Conservation Program” or “Program”) to 

promote conversions from other fuels to natural gas, and (ii) whether the funding for financial 

rebates offered by Summit Natural Gas of Maine (“Summit”) to its residential customers for 

efficiency measures should be remitted to and administered by the Trust, and whether the 

Summit rates should be adjusted accordingly.  Efficiency Maine Trust, Request for Approval of 

Third Triennial Plan, Docket No. 2015-00175, Order Approving Stipulation at 16 (July 6, 2016); 

Stipulation, May 25, 2016, Section VI.A. at 20. 

ARGUMENT AND LAW 

I. THE NATURAL GAS CONSERVATION PROGRAM STATUTE DOES NOT AUTHORIZE 
SPENDING ASSESSMENTS COLLECTED FROM LOCAL DISTRIBUTION COMPANIES TO 
FUND CONVERSIONS FROM OTHER FUELS TO NATURAL GAS. 

 
A. The plain, common, and ordinary meaning of the statute’s unambiguous 

language does not permit the Trust to use Conservation Program funds to 
expand the number of natural gas customers and increase the use of natural gas. 
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Answering the first litigated question before the Public Utilities Commission (“PUC”) is a 

straightforward matter of statutory interpretation, an exercise the Commission has aptly and 

succinctly described in other matters: 

To interpret [a section of the Efficiency Maine Trust Act], we “first 
look[s] to the plain meaning of the statute, interpreting its 
language to avoid absurd, illogical or inconsistent results.”  Carrier 
v. Secretary of State, 2012 ME 142, ¶ 12, 60 A.3d 1241, 1245 
(citations and quotations omitted).  Courts will turn “to legislative 
history and other extraneous aids in interpretation of a statute 
only when [courts] have determined that the statute is 
ambiguous.” Id.  The “cardinal rule of statutory interpretation is to 
give effect to the intention of the Legislature.” Id. (citing Cobb v. 
Bd. of Counseling Professionals Licensure, 2006 ME 48, ¶ 11, 896 
A.2d 271, 275).  “While there are many sources to consult to 
determine legislative intent, the first step is to determine whether 
the language of a statute is plain and unambiguous.”  Id. (citing 
Dickau v. Vermont Mut. Ins. Co., 2014 ME 158, ¶ 19, __ A. 3d __ 
(citations omitted)).  “Only when the words of a statute ‘are 
susceptible of multiple meanings, or render the enactment an 
absurdity or nullity, should the court explore indicia of legislative 
intent.”  Kimball v. Land Use Regulation Comm’n, 2000 ME 20, ¶ 
19, 745 A.2d 387, 392. 
 
The Law Court has further explained that “[i]n the absence of 
legislative definitions, [courts] afford terms their plain, common, 
and ordinary meaning, such as people of common intelligence 
would usually ascribe to them, but [courts] must also honor the 
idiosyncratic meanings and connotations of terms of art, 
particularly in specialized areas of law . . . .”  Dickau, 2014 ME 158, 
¶ 22 (citations and quotations omitted).  “[T]echnical or trade 
expressions should be given a meaning understood by the trade 
or profession.”  Cobb, 2006 ME 48, ¶ 12 (citation and quotation 
omitted); see also 1 M.R.S. § 72(3) (providing technical statutory 
words and phrases that have peculiar or technical meaning are to 
be construed to convey that meaning).   
 

Efficiency Maine Trust Procurement Funding Cap (Chapter 396), Docket No. 2015-00007, Order 

Adopting Rule and Statement of Factual and Policy Basis at 4-5 (April 9, 2015). 
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i. Natural gas conservation and the efficient use of natural gas are not 
served by funding conversions from other fuels to natural gas. 

 
The Natural Gas Conservation Program statute, 35-A M.R.S. § 10111 (2013), 

unambiguously identifies the conservation of natural gas and its efficient use as the purposes 

for spending assessments collected from local distribution companies (“LDCs”) by the Trust.   

 “In accordance with the goals and objectives of the triennial plan, 
the trust shall establish a cost-effective conservation program to 
promote the efficient use of natural gas.”  35-A M.R.S. § 10111(1) 
(2009)(emphasis added).   
 

 “The trust shall seek to encourage efficiency in natural gas use . . . 
.”  Id. (emphasis added).   

 

 “The trust shall establish the percentage [of available funds for 
low-income residential consumers] based on an assessment of the 
opportunity for cost-effective conservation measures for such 
consumers . . . .”  35-A M.R.S. § 10111(1)(B)(1)(emphasis added). 

 

 “The trust shall establish the percentage [of available funds for 
small business consumers] based on an assessment of the 
opportunity for cost-effective conservation measures for such 
consumers. . . .”  35-A M.R.S. § 10111(1)(B)(2)(emphasis added). 

 

 “To the greatest extent practicable, the remaining available funds 
are apportioned in a manner that allows all other consumers to 
have a reasonable opportunity to participate in one or more 
conservation programs.”  35-A M.R.S. § 10111(1)(B)(3)(emphasis 
added). 

 

 “The commission shall assess each gas utility, in accordance with 
the triennial plan, an amount necessary to capture all cost-
effective energy efficiency that is achievable and reliable.  All 
amounts collected under this subsection must be transferred to 
the natural gas conservation fund. . . .”  35-A M.R.S. § 
10111(2)(emphasis added). 
 

The efficient use of natural gas – not the expanded use of natural gas – and the 

conservation of natural gas as a resource are the repeated, express focuses of the law and 
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define the limits of the Trust’s authority.  The plain, common, and ordinary meaning of 

“efficiency” is the “capacity to produce desired results with a minimum expenditure of energy, 

time, money, or materials. . . .”  Webster's Third New International Dictionary 725 (1986).  

“Conservation” commonly means “deliberate, planned, or thoughtful preserving, guarding or 

protecting . . .”; “planned management of a natural resource to prevent exploitation, 

destruction, or neglect . . .”; “the wise utilization of a natural product esp. by a manufacturer so 

as to prevent waste and insure future use of resources that have been depleted . . . .”  

Webster's Third New International Dictionary 483 (1986).  Converting consumers using other 

fuels to natural gas and thereby expanding natural gas service and increasing natural gas 

demand and usage is the antithesis of the concepts of conservation and efficient use on which 

the Conservation Program is founded.  Whatever other laws or public policies may favor the 

expansion of natural gas through conversions or otherwise, the Conservation Program is not 

one of them. 

The Efficiency Maine Trust Act (“the Act”), more broadly, provides no authority to the 

Trust to fund the expansion of natural gas usage through conversions from other fuels where 

the Conservation Program statute does not.  “The Efficiency Maine Trust is established for the 

purposes of developing, planning, coordinating and implementing energy efficiency and 

alternative energy resources programs in the State. . . .”  35-A M.R.S. § 10103(1) (2013).  “In 

accordance with this section and other applicable law, the trust administers and disburses 

funds and coordinates programs to promote reduced energy costs, energy efficiency and 

increased use of alternative energy resources in the State.”  35-A M.R.S. § 10104(1) (2013).  

“Alternative energy resources” do not include natural gas, but “nonfossil fuel energy resources, 
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including, but not limited to, biomass, wood, wood pellets and solar, wind or geothermal 

resources.”  35-A M.R.S. § 10102(3) (2009).  The Trust’s statutory purpose is to fund energy 

efficiency without granting natural gas “favored fuel status,” which status is reserved for other 

fuels.   

The plain, common, and ordinary meaning of the unambiguous language of the 

Conservation Program statute makes it clear that spending LDC assessments to convert 

consumers who do not currently use natural gas to that fuel is not authorized.  Using the 

assessments to increase the consumption of natural gas works against conserving natural gas as 

a resource, and the mere act of promoting conversions to natural gas does nothing to advance 

the efficient use of natural gas. 

ii. The unambiguously designated beneficiaries of the Conservation Program 
do not include non-natural gas customers. 

 
The Conservation Program statute plainly identifies the group of people for whose 

benefit the LDC assessments may be spent, and it does not include customers of other fuels 

looking for incentives to convert to natural gas.  “All funds collected pursuant to this section are 

collected under the authority and for the purposes of this section and are deemed to be held in 

trust for the purposes of benefiting natural gas consumers served by the gas utilities assessed 

under this subsection.”  35-A M.R.S. § 10111(2)(emphasis added).  Similarly, the statute’s 

conservation and efficiency funding mandates necessarily apply to current customers who in 

fact are using natural gas, not to prospective customers.  See, e.g., 35-A M.R.S. § 10111(1)(the 

Trust shall promote and encourage “efficiency in natural gas usage”). 

To read this statute to authorize the expenditure of Conservation Program funds on 

consumers who are not served by gas utilities because they have yet to convert to natural gas 



6 
 

would be an “absurd, illogical, and inconsistent” result, contrary to the canons of statutory 

interpretation.  Efficiency Maine Trust Procurement Funding Cap (Chapter 396), Docket No. 

2015-00007, Order Adopting Rule and Statement of Factual and Policy Basis at 4-5 (April 9, 

2015)(quoting Carrier v. Secretary of State, 2012 ME 142, ¶ 12, 60 A.3d 1241, 1245).  The 

requirement that the Trust spend assessments collected from ratepayers by their LDCs to 

benefit those ratepayers cannot be ignored.  “[N]othing in a statute may be treated as 

surplusage if a reasonable construction supplying meaning and force is otherwise possible.”  

Watts v. Watts, 818 A. 2d 1031, 1033 (Me. 2003). 

B. This interpretation of the Conservation Program’s spending restrictions has been 
followed by the agencies in charge of implementing the Program.   

 
To the extent any ambiguity can be found in the statute in question, “[a]n agency's 

interpretation of an ambiguous statute it administers is reviewed with great deference and will 

be upheld unless the statute plainly compels a contrary result.”  Cent. Maine Power Co. v. Pub. 

Utilities Comm'n, 2014 ME 56, ¶ 18, 90 A.3d 451, 458 (citing Competitive Energy Servs. LLC v. 

Pub. Utils. Comm'n, 2003 ME 12, ¶ 15, 818 A.2d 1039 (quotation marks omitted)). 

The Trust is clear that its Conservation Program mandate is to achieve conservation and 

energy efficiency among those who are using natural gas.  “[T]his program is for conservation 

programs that promote the efficient use of natural gas.”  (Testimony of Michael Stoddard, 

Hearing, March, 30, 2016, at 62:4-14.)  “[T]he Trust's rules and its practice of interpreting the 

rules in the statute are to apply that exclusively to actions that would be considered 

conservation measures or improve the efficient use of natural gas . . . .  not any other thing . . . 

.”  (Id. at 63:1-10.)  The Trust does not use Conservation Program funds to incentivize 
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prospective natural gas utility customers to convert, just to influence those who currently use 

natural gas to do so efficiently. 

 Both the Trust and the Commission understand that the Trust’s role under the Program 

is not to pick sides in the “battle of the fossil fuels.”  “As a general rule, the Trust tries to avoid” 

administering programs that have a tendency to favor one particular fuel over another, 

including natural gas.  (Id. at 70:6-10.)  “It’s not the Trust’s mission or goal to attract customers” 

and convert them to natural gas for LDCs.  (Id. at 52:7-20.)  Instead, the Trust leaves that fight 

to the private sector and involves itself only when the consumer has chosen a winner and is 

deciding between inefficient and efficient equipment for their fuel of choice.   

MS. HUNTINGTON:  But -- but as I understand it, they're not -- in -- 
in no case and -- neither in the case of a conversion from natural 
gas to oil is the Trust looking at the fuel-switching benefits or the 
fuel-switching costs.  They're simply looking at measuring and 
incentivizing the choice between a more efficient conversion and 
a standard conversion.  So no -- no benefits from fuel switching or 
no -- no costs associated with fuel switching to a standard 
alternative are being included.  Am -- am I correct about that? 
 
MR. BURNES:  Yes. 
 

(Technical Conference, January 19, 2016, at 145:8-17.) 
 

MR. BURNES:  But this is -- this is precisely why we've taken the 
analysis that we have is because when you start looking at how to 
parse the -- the decision to switch a fuel or switch a technology, 
we could be here all day and everybody's got a reason why their 
particular fuel is the winner.  Now I can understand why your 
client would want us to embrace their fuel as the winner, but we 
don't do that.  We look at the decision to go -- your client can do a 
better job of deciding to get that customer to switch to natural 
gas, and when we do -- and when they do that, we will help them 
upgrade to a more efficient natural -- more efficient position.  
That is our role.  Our role is once the -- once the battle of the fuel 
switch has been played out in the private sector, once that -- once 
that decision has been made by the customer, we are there to 
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help them switch to a more efficient fuel (sic), whether it's a heat 
pump, an oil boiler, or a propane boiler, natural gas boiler as it 
would be.   That -- that's why we don't -- we're not -- we're not 
here to play that game. 
 

(Id. at 146:24-147:14.)  Simply put, the Trust has no “position on whether there should be more 

customers or less customers or lots of gas or less gas, only that whatever gas is coming through 

the LDC systems is used as efficiently as possible.”  (Testimony of Michael Stoddard, Hearing, 

March, 30, 2016, at 52:21-53:3.)   

Consistent with the Trust’s interpretation of the Conservation Program’s funding limits, 

the Commission approved the Trust’s request to limit the use of an LDC’s assessment to the 

customers of that LDC in the Second Triennial Plan.  Efficiency Maine Trust, Request for 

Approval of Third Triennial Plan, Docket No. 2015-00175, Order Approving Stipulation at 9, n. 

11 (July 6, 2016) (citing Efficiency Maine Trust, Request for Approval of Second Triennial Plan, 

Docket No. 2012-00449, Order on Natural Gas Conservation Program at 4-5 (October 9, 2014)).  

“Pooling [of the assessments from the LDCs], . . . was made subject to a tracking and accounting 

system for the payment of incentives and costs such that the use of each natural gas utility’s 

funds would be limited to the customers of that utility.”  Efficiency Maine Trust, Request for 

Approval of Second Triennial Plan, Docket No. 2012-00449, Order on Trust’s Proposed 

Addendum to Amend its Natural Gas Conservation Program at 1 (July 13, 2015)(emphasis 

added).   

There is no authority under the unambiguous language of the Conservation Program 

statute, or from the Trust’s or the Commission’s interpretations of that statute, to spend LDC 

assessments on consumers who are not served by gas utilities to incentivize them to convert to 

natural gas and thereby increase the demand for, and usage of, natural gas. 
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C. The reference to greenhouse gas emissions in the Conservation Program statute 
does not justify expending Program funds to make new natural gas customers.   

 
 The argument has been proffered that an assumed reduction in greenhouse gas 

emissions should justify expending Conservation Program funds on conversions from oil to 

natural gas without considering more.  (See, e.g., Technical Conference, January 20, 2016, at 

162:7-14.)  The statute provides, in relevant part, “In determining whether the program is cost-

effective, the trust may consider whether it promotes sustainable economic development or 

reduces greenhouse gas emissions to the extent the trust can quantify or otherwise reasonably 

identify such effects.”  35-A M.R.S. § 10111(1)(2013)(emphasis added).   

 Making greenhouse gas reductions the sole determiner of how the Trust may spend the 

assessments collected from LDCs ignores too much of the unambiguous language in the rest of 

the statute – some of which has been noted above.   

i. The Trust merely has the discretion to consider the reduction of 
greenhouse gases in deciding whether a measure is cost-effective. 

 
 The statute, first, speaks permissibly about considering greenhouse gas emissions, not 

mandatorily.  The Trust “may consider” whether the program reduces emissions.   On the other 

hand, the Trust “shall establish” and “shall consider” cost-effective options for conserving 

energy through efficiency.  35-A M.R.S. § 10111(1) & (1)(A)(1) – (2)(2013).  What the Trust 

“may” consider should not supplant what the Trust “shall” consider under any reasonable 

interpretation of the statute. 

ii. The Trust is obligated to consider many factors other than greenhouse 
gas reductions in evaluating the cost-effectiveness of a measure. 

 
The Trust is within its discretion to reject funding conversions from oil to natural gas 

based on other factors that show such conversions to be cost-ineffective.  The Commission is 
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charged by the Legislature with setting the budget for the natural gas conservation program.   

Efficiency Maine Trust, Request for Approval of Third Triennial Plan, Docket No. 2015-00175, 

Order Approving Stipulation at 3 (July 6, 2016)(citing 35-A M.R.S. § 10111(2)(2013)).  The 

budget must fund the level of efficiency that the Commission “determines to be the maximum 

achievable cost-effective energy efficiency (MACE),” or in the synonymous words of Title 35-A, 

the Commission must budget for the Natural Gas Conservation Program to capture “all cost-

effective, reliable, and achievable energy efficiency savings.”  Id. at 3 & n. 3 (citing 35-A M.R.S. 

§§ 10111(2) & 10104(4)).   

In the MACE analysis for the Third Triennial Plan, the Trust determined the identified 

energy savings to be “cost-effective” by analyzing avoided costs, discount rates, net-to-gross 

impacts, the amount of electricity list in transmission and distribution (i.e., line losses), and 

loads.  Efficiency Maine Trust, Request for Approval of Third Triennial Plan, Docket No. 2015-

00175, Order Approving Stipulation at 4 (July 6, 2016).  Stated more generally, the Trust deems 

an efficiency measure to be cost-effective when “the cost of [it] . . . is lower than the value of 

the energy savings.”  (Testimony of Michael Stoddard, Technical Conference, January 19, 2016, 

at 138:2-15.)   

None of the factors in the required MACE analysis include the discretionary factor of a 

reduction in greenhouse gas emissions.  In the case of natural gas conversions, furthermore, 

the cost-benefit analysis is left unsatisfied.  The Trust has found that conversions are not cost-

effective because the resulting incremental energy savings does not exceed the cost.  

(Testimony of Michael Stoddard, Technical Conference, January 20, 2016, at 163:6-16, 164:21-
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24.)1  “The Commission has now heard from the Trust that it does not wish to fund retrofitting 

conversion programs because, according to the Trust, such change outs do not meet a 

minimum cost-effectiveness test.”  (Pre-Filed Intervenor Testimony of Andrew Barrowman, 

February 17, 2016, at 10:3-5.)   Bangor Gas Company representative Andrew Barrowman has 

testified that 80% of Bangor Natural Gas’s recent customers have used inexpensive conversion 

kits that allow the customer to retrofit an existing oil boiler to natural gas by changing out the 

burner and leaving the remainder of the boiler in operation.  (Id. at 4:7-10.)  Mr. Barrowman 

has conceded that a natural gas conversion is “not a cost-effective measure based on efficiency 

measures” and “doesn’t make economic cost-effectiveness.”  (Testimony of Andrew 

Barrowman, Technical Conference, March 2, 2016, at 232:4-13.)   

Justifiably, the Trust does not endorse natural gas conversions as “cost-effective” based 

solely on an assumed reduction in greenhouse gas emissions.  (Testimony of Michael Stoddard, 

Technical Conference, March 30, 2016, at 59:8-16.)   

iii. The Trust’s discretion to consider a reduction of greenhouse gases is 
conditioned on quantifiable benefits that simply cannot be demonstrated 
here. 

 
 The Conservation statute qualifies the permission granted to the Trust to consider 

greenhouse gas emissions “to the extent the [T]rust can quantify or otherwise reasonably 

identify such effects.”  35-A M.R.S. § 10111(1)(2013).   

 Depending on the efficiency of the oil-burning equipment replaced and the replacement 

natural gas equipment, it has been suggested by Mr. Barrowman that the emissions reduction 

is “up to” 30%.  (Testimony of Andrew Barrowman, Technical Conference, March 2, 2016, at 

                                                      
1 This conclusion is true for the added reason that, when natural gas prices are low, there is less 
to attain in monetary savings from an incremental gain in efficiency.  
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231:19-22.)  Setting aside the fact that for any particular heating system conversion, there is no 

evidence of the actual reduction in greenhouse gases, Mr. Barrowman could not recommend to 

the Trust how to quantify the monetary benefits of that assumed reduction under the meaning 

of the Conservation Program.  (Id. at 233:7-10.)  The Trust, too, has no way to assign a 

quantifiable monetary value to any greenhouse gas emissions actually saved and is skeptical of 

the argument that reducing greenhouse gases should be the only cost-effectiveness 

consideration in funding conversions to natural gas.  The problem is “assuming that there’s 

some kind of . . . monetized value associated with greenhouse gas savings,” and the Trust does 

not make that assumption because it cannot quantify the benefit and has not “placed a 

monetary value on the avoided CO2 emissions.”  (Testimony of Michael Stoddard, Technical 

Conference, January 20, 2016, at 163:17-164:8.)2   

 Purported greenhouse gas emissions savings are not demonstrably or quantifiably 

sufficient to override the determination that natural gas conversions are not cost-effective by 

other, mandatory measures. 

iv. The Trust’s expenditure of RGGI funds on programs that reduce 
greenhouse gas emissions, but that are not otherwise cost-effective, does 
not inform the Conservation Program funding analysis. 

 
 The point has been made that the Trust uses money from the separate Regional 

Greenhouse Gas Initiative Trust Fund, 35-A M.R.S. § 10109 (2013), (“RGGI”) to promote 

conversions to wood pellet boilers based solely on greenhouse gas emissions.  (Testimony of 

                                                      
2 To the extent all provisions of Chapter 480, Natural Gas Energy Conservation Programs, 
survived the repeal of the Chapter’s foundational statute, 35-A M.R.S. § 4711, it lists 5 
categories of benefits and 3 categories of costs to be considered in the Modified Societal Test 
for cost-effectiveness.  Chapter 480, § 4(A)(1) & (2).  On this record, there is no showing that 
natural gas conversions that fail to screen cost-effective under that Test nevertheless meet the 
alternative criteria of the Unquantifiable Cost Effectiveness Test.  Chapter 480, § 4(B). 
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Michael Stoddard, Technical Conference, January 20, 2016, at 165:25-166:18.)  Pellet boilers 

qualify for Trust incentives regardless of a lack of energy savings, when compared to standard 

efficiency boilers, so the argument is that natural gas conversions should be funded by the 

Trust using Conservation Program funds.  (Pre-Filed Intervenor Testimony of Andrew 

Barrowman, February 17, 2016, at 5:19-6:5.) 

 However, RGGI has different criteria for qualified expenditures from that Fund.  The 

reduction of greenhouse gas emissions is one of the two mandatory criteria for expenditures, 

i.e., reduction of electricity consumption and mitigation or reduction of greenhouse gas 

emissions.  25-A M.R.S. § 10109(4)(A) & (B)(2013).  Unlike the Conservation Program, 

greenhouse gas emissions are not merely a discretionary factor the Trust may consider under 

RGGI.  Funds can be expended on measures that reduce greenhouse gas emissions alone.  25-A 

M.R.S. § 10109(4)(B).  Reducing greenhouse gases is a primary focus of RGGI and an 

independent basis for expending money from that Fund.  There is nothing in the Conservation 

Program statute, however, that permits importing those standards for spending the natural gas 

assessments collected by the Trust from LDCs.    

 This is not to say that the Trust should change its practice to date and start using RGGI 

to fund natural gas boiler conversions.  (Testimony of Michael Stoddard, Hearing, March 30, 

2016, at 68:22-69:21.)  Pellet boilers and geothermal heat pumps qualify for incentives under 

RGGI even absent energy savings only because they are “ultra-low greenhouse gas measures.”  

(Id. at 69:18-70:2.)  No evidence exists on this record that the reduction in greenhouse gas 

emissions assumed when converting a hypothetical oil system to a hypothetical natural gas 
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system is so great that a conversion would pass muster even under RGGI’s emissions-focused 

criteria.   

 The Trust should not be compelled to use LDC assessments to fund natural gas 

conversions without regard to monetary costs or energy savings benefits, simply because 

greenhouse emissions may be reduced somewhat.  The Conservation Program statute simply 

does not authorize the Trust to allow assumed emissions savings alone to drive Program 

expenditures.   

II. THE TRUST SHOULD NOT FUND OR ADMINISTER A UTILITY’S FINANCIAL PROMOTIONS 
INTENDED TO ATTRACT NEW CUSTOMERS BUT, IF THAT OCCURS, SUMMIT’S RATES 
SHOULD BE ADJUSTED ACCORDINGLY. 

 
 Expanding the Trust’s role in advancing Summit’s own promotional allowances raises 

three concerns for MEMA.   

 First, the concern is that the Efficiency Maine Trust Act nowhere authorizes the Trust to 

effectively become the administrative wing of a natural gas utility.  The residential promotions 

in question were designed and implemented by Summit, not the Trust.  (Testimony of Michael 

Stoddard, Technical Conference, March 2, 2016, at 169:23-170:4.)  The Trust should not 

operate as Summit’s promotional allowance funder, processor, and administrator for programs 

the Trust did not devise.  Expanding the Trust’s role to benefit Summit is unwarranted, 

regardless of the practice the Commission has permitted to date. 

 Second is the concern that the Trust should not administer promotions that do not 

advance cost-effective energy efficiency and natural gas conservation.  To do so works against 

the Conservation Program’s mandate and grants the Trust ultra vires duties and authority.  

Summit issued a number of promotional rebates, some intended as “straight conversions” to 
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get new customers “on to the pipe,” and others to promote efficiency upgrades among existing 

natural gas customers.  (Testimony of Michael Stoddard, Technical Conference, January 20, 

2016, at 169:23-170:4.)  The Trust apparently processes not only the latter, efficiency-based 

rebates, but also promotions that do not advance the efficient use of natural gas.  (Id. at 170:4-

19; Testimony of Michael Stoddard, Hearing, March 30, 2016, at 49:6-50:2.)  (But see Efficiency 

Maine Trust Response to ODR 001-0062 (January 26, 2016)(the 771 rebates processed by the 

Trust since 2014 for Summit exclude burner conversion and other measures that are not for 

efficiency)).   

 The Trust had no control over the terms and conditions of any of the promotions 

Summit is now seeking to transfer to it.  (Testimony of Michael Stoddard, Technical Conference, 

March 2, 2016, at 169:23-170:4.)  None of Summit’s rebate promotions have been vetted by 

the Trust or the Commission to determine if they  “capture all . . . achievable cost-effective 

efficiency,” furthermore.  (Testimony of Faith Huntington, Technical Conference, March 2, 

2016, at 91:20-23; Testimony of Faith Huntington, Hearing, April 8, 2016, at 62:12-63:12, 85:1-

11.)  As noted above, no assumptions can be made in that regard: conversion, in fact, are 

known to be cost-ineffective because there generally is not “an energy efficiency gain” that 

exceeds the cost.  (Testimony of Michael Stoddard, Technical Conference, January 20, 2016, at 

164:21-24.) 

 Third, there is a competitive fairness concern.  The Commission’s role is to safeguard the 

public interest, including the interest of the public in a competitive market.  “The commission 

shall . . . attempt to ensure that the utility or the affiliated interest does not have an unfair 

advantage in any competitive market as a result of its regulated status or its affiliation with a 
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regulated utility.”  35-A M.R.S. § 713.  Presumably, it is only by virtue of its status as a regulated 

utility that Summit has access to the Trust to administer its own rebate programs.  Non-

regulated competitors must conform to the menu of rebates and other programs offered by the 

Trust; they do not get to customize their own promotional allowances and then have the Trust 

fund or administer them.  

 Another aspect of the fairness concern for a party like MEMA, who is not permitted to 

associate so closely with the Trust, is that the arrangement gives Summit the Trust’s imprimatur 

of legitimacy and trustworthiness.  The Trust is supposed to be “an independent 

instrumentality of the State.” Efficiency Maine Trust, Request for Approval of Third Triennial 

Plan, Docket No. 2015-00175, Order Approving Stipulation at 2 (July 6, 2016).  This arrangement 

effectively makes the Trust the face of Summit in the perception of the public because for 

Summit’s promotional programs, the Trust acts as “the point of contact for the customers so 

that we would talk to them about efficiency opportunities and promote it.”  (Testimony of 

Michael Stoddard, Technical Conference, January 20, 2016, at 170:14-16.)  The public 

perception that Summit and the State are one, in any respect, is unfair to competitor utilities 

and non-regulated entities and, frankly, to the Trust.   

 Finally, Summit has avoided assessments under the Conservation Program and its 

customers have avoided an associated increase in rates only because Summit, and not the 

Trust, has funded the residential promotional programs through rates.  (Testimony of Michael 

Stoddard, Hearing, March 30, 2016, at 42:14-43:5; Testimony of Faith Huntington, Technical 

Conference, March 2, 2016, at 90:18-91:5, 92:17-93:6.)  Allowing the Trust to collect an 

assessment from Summit, and by indirection from Summit’s customers, in addition would mean 
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that Summit’s customers would be paying twice.  (Testimony of Faith Huntington, Technical 

Conference, March 2, 2016, at 48:11-49:12.)  If indeed the Trust assumes the funding of 

Summit’s promotional programs, and customer rates are adjusted accordingly, there remains 

no justification for exempting Summit or its customers from the Conservation Program LDC 

assessment and concomitant rate increase.  Summit’s customers, in that case, no longer would 

be paying twice. 

CONCLUSION AND REQUESTED DECISION 

 WHEREFORE, the Maine Energy Marketers Association respectfully requests that the 

Public Utilities Commission prohibit the use of natural gas assessments collected by the 

Efficiency Maine Trust pursuant to 35-A M.R.S. § 10111 to promote conversions from other 

fuels to natural gas.   

 The purpose of the Natural Gas Conservation Program statute, when taken at its plain, 
common, and ordinary meaning, is not to generate new natural gas customers and 
increase demand and usage, but to make existing customers more efficient in their 
consumption of that fuel, thereby conserving natural gas. 
 

 The unambiguous, plainly stated purpose of the Natural Gas Conservation Program 
statute is to benefit natural gas consumers served by the gas utilities assessed under the 
Program, not prospective natural gas customers who are using other fuels and looking 
for incentives to convert to natural gas. 
 

 The Trust and the Commission have not interpreted or applied the Natural Gas 
Conservation Program statute to favor natural gas over other fuels without regard to 
cost-effectiveness, efficiency, and conservation, nor have they endorsed the 
expenditure of Program funds beyond the group of natural gas customers from whom a 
particular LDC has collected assessments through rates. 
 

 The discretionary consideration of reduced greenhouse gas emissions does not override 
the lack of cost-effectiveness of, or the lack of efficiency gains from, conversions, which 
are mandatory considerations for the Trust in spending Conservation Program funds. 
 

 The spending criteria under the RGGI Fund law do not translate to the Natural Gas 
Conservation Program.  RGGI allows greenhouse emissions alone to drive spending 
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decisions in a way that the language of the Conservation Program statute does not, and 
natural gas does not compare with the only two measures the Trust funds for being 
ultra-low in greenhouse gas emissions, regardless of cost-effectiveness. 
 

 The Maine Energy Marketers Association respectfully requests that the Commission also 

prohibit the Efficiency Maine Trust from funding and administering the financial rebates offered 

by Summit Natural Gas of Maine to its residential customers.  The Trust should not assume 

duties or exercise authority it does not have under the Efficiency Maine Trust Act and, in the 

process, lose its status as an independent instrumentality of the State, in fact or by appearance, 

by servicing programs designed by Summit without regard for the Trust’s statutory mandate for 

conservation and efficiency spending – a service that is unavailable to non-regulated 

competitors. 

 DATED at Portland, Maine this 30th day of September, 2016. 
 

/s/ David L. Herzer, Jr. 
      ______________________________________ 
      David L. Herzer, Jr., Esquire – Bar No. 7554 
      Attorney for Petitioner Maine Energy Marketers  

Association 
Norman, Hanson & DeTroy, LLC 
Two Canal Plaza 
P.O. Box 4600 
Portland, ME   04112-4600 
(207) 553-4668 
dherzer@nhdlaw.com 
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