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EXEMPT OR NONEXEMPT? – THAT IS THE QUESTION 
  

Willie Woebringer, the Wage and Hour investigator, was investigating a wage and hour 

complaint at the local toy distribution center.  It seems that a former employee. Tom DoLittle, 

claimed that the company should have paid him overtime, instead of the same salary every week.  

Woebringer told the company that DoLittle was right and the company owed him $18,500.32 in 

overtime covering the past two years.  “What do you mean, overtime!” the company 

representative asked incredulously, “We paid him a salary and salaried people don’t get 

overtime!”  “This one does,” said Woebringer, “you have him misclassified.  He should be 

nonexempt, not exempt.”  “What in the world are you talking about?,” groaned the exasperated, 

irritated and frustrated company representative, reaching for an industrial strength pain reliever 

and a glass of water. 

 

One of the fundamental payroll questions employers face is whether an employee is 

“exempt” or “nonexempt.”  Nonexempt employees must (1) keep a daily time record, (2) receive 

at least the minimum wage for each hour worked, and (3) receive overtime compensation for all 

hours worked in excess of 40 per week.  Exempt employees don’t have to do those things.  We 

pay exempt employees a salary and they work whatever hours are necessary to get the job done. 

 



It would be wonderful if we could classify all employees as exempt, as this would 

eliminate many payroll issues and make compensation planning and budgeting much simpler.  

However, the Department of Labor will not allow us to classify employees in this way.  To the 

contrary, the position of the Department of Labor is that all employees are nonexempt, unless 

management can prove they are exempt.  To be classified as exempt an employee must meet the 

exemption tests that are enforced by the Department of Labor.  There are five exemption 

categories with specific tests under each category.  In summary, here are the five categories: 

 

A SUMMARY OF EXEMPTIONS FROM OVERTIME AND TIMEKEEPING 

   
The Executive Exemption covers employees who perform management responsibilities 

that involve supervision.  This includes many executives, managers and department supervisors 

who supervise the equivalent of 2 or more full time employees and whose primary duty involves 

supervision and management.  These employees must receive a guaranteed salary, not subject to 

deduction.  Employees who have limited supervisory duties and who perform a significant 

amount of non-exempt work are usually not exempt, such as lead persons, line coordinators, 

head tellers assistant managers and others. 

 
The Administrative Exemption covers employees who perform management 

responsibilities that may not involve supervision of employees, but may involve the management 

of assets or a specific management function.  These employees must also receive a guaranteed 

salary, not subject to deduction.  The exemption includes controllers, purchasing agents, graduate 

accountants and teachers, and requires the use of significant “discretion and independent 

judgment.”  In essence, these employees must be decision makers themselves or must develop 

sophisticated reports and recommendations on which others rely in making decisions.  Executive 

secretaries and Administrative Assistants are usually nonexempt. 

 
The Professional Exemption covers employees who are generally regarded as 

professional and who possess extended learning or a specialized degree, such as teachers, 

physicians, Registered Nurses, CPA’s, consultants, certified general engineers, Respiratory or 

Physical Therapists and Medical Technologists.  Technicians (radiology, ultrasound, EKG, et. 

al.) are almost always non-exempt. 

 
The Outside Sales Exemption applies to employees who are engaged in sales activity 

outside of the workplace.  Inside sales employees are by definition non-exempt. 

 
The Technical exemption is relatively new and applies to certain employees in 

Information Technology or Management Information Services.  This often includes the Manager 

of Information Technology, systems analysts, programmers and software engineers, but does not 

include technicians. 

 

THE SALARY TEST, MENTIONED ABOVE, IS GOING TO INCREASE IN 2015 

 

An employee whom you wish to classify as exempt must meet each of the several 

exemption tests.  For example, the executive exemption requires an employee to have the 

authority to hire and fire or offer recommendations that are given particular weight.   



There are four or five tests for each exemption, depending on the exemption, and the 

employee must meet each of the tests, in order to be exempt.  One of the tests for exemption is 

the salary test.  To be exempt, an employee must receive a guaranteed salary of at least $455 per 

week, not subject to deduction.  In other words, an employer may not make deductions from the 

salary based on hours of work, production, work schedules, etc.  This was increased from $155 

per week in 2004 and, in my early years as a management consultant in the 1970’s, I seem to 

recall a figure of $125 per week.  This current guaranteed salary test of $455 is going to increase 

significantly in 2015 – the two questions are:  

 

(1) When will the increase become effective?  

 

(2) How much will it be?  It’s important to note that this is an administrative change that 

the Department of Labor has the authority to make – it is not an issue that will be 

voted on by Congress. 

 

To answer the first question, the Department of Labor recently announced that proposed 

increases to the salary test will be released in February 2015.  This salary increase proposal will 

be published in the Federal Register with a designated time for public comment, probably 30 

days, following which the Department of Labor will publish final regulations to become effective 

later this year.  Our sense is that we should look to the Fall of 2015 as an effective date, although 

it could be earlier.  The salary increase may come in several steps, rather than one full jump. 

 

To answer the second question, we don’t yet know how much the salary levels will 

increase because the DOL has not released that information, but we can make an educated guess, 

based on previous comments, the history of these kinds of changes and minimum salary levels 

for certain states.  Some observers have predicted an increase in the range of $900-$1000 per 

week.  This is certainly possible in the current climate but, at Seay Management, our feeling is 

that the increase will be in the $600-$750 per week range.  For example, the minimum salary 

level in California for 2015 will be $720 per week and in New York will be $600 per week so it 

seems reasonable to suggest that that the new federal salary level might be somewhere close to 

those numbers. 

 

WHAT WILL BE THE EFFECT OF THIS CHANGE? 

 

Employees who are currently exempt, and who are making less than this new figure, 

whatever it may be, will need to have their salaries increased, if they are to remain exempt.  

Examples could include department supervisors in a medical setting, teller supervisors in 

financial organizations, store managers and supervisors in restaurants and first line supervisors in 

production plants. 

 

Employees who are currently exempt and who are paid a draw against commission or 

salary plus commission, must have their draw or salary increased to the new level.  An example 

is a sales manager in an automobile dealership who is paid on a commission basis with a 

guarantee of $455 per week.  This Sales Manager may, in actuality earn much more than $455 

but the dealership must change the record to reflect the new guarantee.   

 

 



Other examples in automobile dealerships will require examination, such as service 

manager, body shop manager and others.  Route supervisors in service industries like pest 

management, laundry and dry cleaning, dust control and rental uniforms and linen will need to 

be examined, as well, to make sure that the guaranteed salary part of the pay plan meets the new 

standard. 

 

The Department of Labor has further announced that their investigations will target not 

only the exempt/nonexempt question, but also the issues of independent contractor/employee, 

unpaid interns and volunteers, as many of these positions may be misclassified, as well.  The 

Department of Labor is emphasizing these classifications this year so it is important to make sure 

all employees are properly classified, in order to avoid an exposure that could include back 

wages and penalties. 

 

In conclusion, this new change will have a fairly significant impact on most pay plans in 

this country and will require each employer to conduct an up to date exempt/nonexempt analysis.  

If you would like Seay Management to provide this service for you, please contact us at 

sandy@seay.us and we’ll be very glad to talk with you about this key issue.  This service will be 

automatically provided to Seay Management retainer clients who receive an annual Human 

Resources Management Audit.  Please contact your Seay Management consultant if you have 

any questions about the exempt/non-exempt regulations, or if you have any other question about 

Human Resources Management.   

 

“Deep in December, it’s nice to remember . . . ,” we’re told by the Fantasticks, and so this 

December, as we look to 2015, our wish for you is a Very Prosperous and Happy New Year, 

filled to the brim with plentiful portions of personal satisfaction and professional fulfillment.  We 

are grateful to have you as a friend and client of our firm and honored to be your trusted advisors 

in these key issues of employment and Human Resources Management. 

 

Very best regards, 

  

 SANDY AND THE SEAY MANAGEMENT CONSULTANTS TEAM 

    

Remember, if you have an employment issue or challenge, and you need an answer right 

away, and you want the very best Human Resources Management advice available, you need to 

call . . . The Seay Team! 

mailto:sandy@seay.us

