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MEMORANDUM 
 

To: Curt Sumner, NSPS 

 

From: John Palatiello 

 

Date: January 11, 2019 

 

RE: Applicability of Section 199A to ‘Surveyors’  

 

With the passage of the Tax Cuts and Jobs Act (TCJA), Congress eliminated previously 

relied on tax incentives to “pay-for” the new tax cuts. One of the eliminated incentives 

was the Section 199 domestic production activities deduction (DPAD) which allowed a 9 

percent tax deduction for businesses that mostly operate in the United States – including 

architects and engineers. With this key incentive repealed, architectural and engineering 

firms operating as pass-throughs (PT) were given access to the new 20 percent deduction 

on “qualified business income” in Section 199A.  

 

For the National Society of Professional Surveyors (NSPS), the question is whether or 

not their profession will be considered an architectural or engineering service for the 

purposes of 199A, as it has received similar treatment in the past. 

 

Based on case law, legislative intent, and the IRS’s proposed regulations for 199A, it is 

believed that surveyors will be continue to be grouped with architectural and engineering 

services. Below, I have included my rationale for this finding.  

 

First, Section 199A excludes any specialized service trade or business (SSTB) from the 

new 20 percent deduction on QBI – except for “engineering” or “architecture” as they are 

defined in Section 1202.1 Historically, the guidance for the treatment of these terms in 

Section 1202 has been based off of Treasury’s regulations for “qualified personal service 

corporations”.  

 

In the 2010 case Kraatz & Craig Surveying Inc. v. Commissioner, a Tennessee surveying 

firm contested the IRS’s determination that they provided engineering services since 

none of their employees were licensed engineers. The IRS treatment stemmed from 

Section 448 of the tax code which includes surveying and mapping in the “engineering” 

field when defining a “qualified personal service corporation” for cash accounting 

                                         
1 26 USC §199A(d)(2)(A) 



purposes.2 Regardless of the firm’s lack of licensed engineers, the Tax Court ruled in 

favor of the IRS – explicitly citing the definition set forth in Section 448 as applying to 

the Kraatz case.3  

 

Second, the TCJA Conference Report specifically cites the Section 448 regulations when 

providing temporary guidance for SSTBs.4 Although architectural and engineering firms 

are not mentioned (due to their exemption from the definition), this indicates that 

Congress intends on following the same regulations, and therefore, grouping surveyors 

with architecture and engineering firms.  

 

Third, Treasury’s proposed regulations for Section 199A says that it generally follows the 

historical guidance given under Section 4485. Furthermore, it cites the Kraatz case as an 

appropriate approach for differentiating between state and federal law for the purposes of 

199A – yet another indication that surveyors will continue to be included in the 

engineering field.  

 

With the comment period closed, I will continue to monitor future guidance from the 

IRS, and will keep you updated on any changes.  

 

One final note: Whether in the courts, Congress, or the executive branch, the grouping of 

surveyors with architectural and engineering services always points back to Section 448. 

This definition was included in the 1986 tax reform bill thanks to our successful lobbying 

(on behalf of ACSM at the time) on the need to preserve fair cash accounting methods to 

the surveying and mapping profession.  

 

Mitchell Moonier of our firm prepared this memo.  This is not tax or legal advice, but our 

legislative and regulatory analysis. 
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