
The Federal Land Rights Series Edition 19 – The Red River Boundary From Adams to 
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Part One – The Backstory – The Rise and Fall of Greer County  

and its Unforeseen Legal Consequences 

As the 220th anniversary of the passing of President Washington, on 12/14/2019, draws near, we 
take this opportunity to look back upon the monumental consequences of a milestone event in 
the expansion of the United States, which took place 200 years ago on the 87th anniversary of 
his birth, 2 decades after his death in 1799, a decisive moment now ensconced beneath 2 full 
centuries of subsequent events, but which, as we will see, nonetheless continued to generate 
serious controversy in the federal land rights arena until 2017. Beginning in the Sixteenth 
Century, Spanish forces frequently ventured northward through the central portion of the North 
American continent, seeking to exert control over that vast region by turning back explorers 
from other European nations, with the avowed goal of intercepting all newcomers, in order to 
keep the western half of the continent free of Northern European intrusion and thus open to 
eventual conquest by Spain. They failed in that regard, as we now know, during the Seventeenth 
and Eighteenth Centuries, due in large measure to staunch resistance by Native Americans, 
which prevented Spain from populating the entire western landscape, limiting the presence of 
the Spaniards to the area now comprising Mexico and the southwestern United States. 
Following the Louisiana Purchase of 1803, and the triumphant return of Lewis & Clark from the 
Pacific Ocean a few years later, American leaders became powerfully motivated to bring Spanish 
excursions into the central plains to an end, and with that in mind, in 1818 Secretary of State and 
future President John Quincy Adams wisely deemed it appropriate to establish a clear and 
definitive boundary between the respective territories of Spain and the US, extending all the 
way to the Pacific Ocean, during the negotiations associated with the relinquishment of Spanish 
Florida to the US. Thus in 1821, when Congress ratified the Adams-Onis Treaty, which had been 
signed by Adams and his Spanish counterpart Onis on 2/22/1819, as a grateful nation marked the 
87th birthday of General George, finally bringing Florida and the northeastern portion of the 
Gulf Coast under US control, the legal interest of Spain in the western territory was at last no 
longer limitless, being formally confined to the land lying south of a documented boundary line. 
The meandering rivers of the southern plains, which at that date remained remote, but were 
already widely renowned as both corridors of human travel and prominent landmarks, were 
quite logically adopted for boundary purposes by those diplomats, thereby paving a 100 year 
pathway of controversy, leading ultimately to the doorstep of the Supreme Court of the United 
States in 1920, as we shall observe. 
 
Although the portion of the international boundary that was agreed upon in 1819 lying 
northwest of Texas, which employed a substantial portion of the Arkansas River, was destined 
to remain in legal effect for less than 3 decades, before being eliminated by the outcome of the 
Mexican American War during the late 1840s, the arrival of Texas statehood in 1845 made the 
portion of that agreed boundary defined by the Red River of the South, then known as the Rio 
Roxo, an inevitable source of conflict. The treaty negotiators, Adams and Onis, were both fully 



cognizant that their efforts would produce a boundary of genuine importance, controlling 
jurisdictional limits as well as sovereign title to land, and for that reason they engaged in 
extensive dialog regarding both the location and the demarcation of that boundary. Between 
October of 1818 and February of 1819 these duly designated representatives of their respective 
nations exchanged a series of boundary proposals and counter proposals, each striving to 
protect the interests of his own country. From the outset, Onis wanted the entire boundary to 
be surveyed on the ground, while Adams, envisioning congressional resistance to the enormous 
cost of such survey work, expressed his preference for the use of rivers as existing natural 
monuments, in order to "render the appointment of commissioners" for physical boundary 
establishment purposes "unnecessary". As the talks proceeded, Adams adamantly insisted that 
all islands in the Rio Roxo would belong to the US, as the negotiators struggled to identify a 
particular degree of longitude intersecting that stream which would prove to be mutually 
satisfactory as a meridional boundary, bringing the talks to an impasse at one point, Onis 
espousing the 95th degree, while Adams sought to extend the US, north of the Rio Roxo, 
westward to the 102nd degree. Compromise was eventually reached however, as Onis agreed 
that all islands in that stream lying east of the 100th degree of longitude would be property of 
the US, and in reciprocation Adams agreed that the portion of that river forming the 
international boundary would remain open to free use for all purposes by the people of both 
nations. Adams had accomplished his primary goal, terminating the threat of Spanish incursions 
into the upper plains region and clearing the way for legal westward expansion of the US as 
well, but because the physical circumstances along the Red River of the South were unknown to 
him, he was unaware that by utilizing that forked watercourse for boundary purposes he had 
also set the stage for titanic boundary contention. Although the 1819 treaty, as finalized, 
anticipated that the agreed boundary would be duly and promptly marked on the ground, its 
exact position remained unmarked when Texas became a state, resulting in highly troublesome 
boundary ambiguity, which would endure for half a century beyond that point in time (FN 1).  
 

 
 

The southwestern boundary of the United States, as it stood nearly 2 centuries ago. 
  
Acting upon the premise that the eastern boundary of the Texas Panhandle as well as the 
northerly boundary of eastern Texas, defined by the Red River, had been legally established 
since 1821, the Texas Legislature proceeded to create Greer County in 1860, consisting of over  
1.5 million acres, lying between 2 forks of the upper portion of that stream, in direct defiance   



of federally conducted surveys, during which the river's southernmost fork was presumed     
to be the one called for in 1819. Since it was obviously too late to turn to Adams or Onis for 
clarification of their intent 4 decades earlier, which would have been fruitless anyway, since 
neither diplomat ever visited the region in question, and they knew the river only through 
inaccurate primitive maps, acrimony over the legitimacy of Greer County persisted for over a 
quarter of a century from the date of its creation. Initially overshadowed by the Civil War and 
its aftermath until the 1880s, Greer County amounted to a direct challenge to federal authority 
on the part of Texas, leading President Cleveland to issue a Presidential Proclamation targeted 
at Greer County in 1887, warning Texans "against selling or disposing of, or attempting to sell or 
dispose of, any of said lands, or from exercising, or attempting to exercise, any authority over 
said lands, or purchasing any part of said territory". Congressional approval of the formation of 
the Oklahoma Territory however, lying between Kansas and Texas, finally motivated the US to 
file a legal action in 1890, seeking judicial verification that the south fork, rather than the 
northernmost fork as maintained by Texas, was in fact the agreed boundary of 1819. Thus the US 
Supreme Court was required to review the 1819 treaty language for the first time, and in 1892, by 
a margin of 7 to 2, the Court determined that the issue at hand was subject to judicial resolution 
on equitable grounds, accepting jurisdiction and allowing argumentation before the Court to 
proceed on that basis (see 143 US 621). Then in 1896, after 36 years of existence, Greer County 
met its unfortunate fate, as the Court unanimously held that "Greer County constitutes no part 
of the territory properly included within or rightfully belonging to Texas at the time of the 
admission of that state into the Union, and is ... subject to the exclusive jurisdiction of the 
United States", confirming the federal contention that the south fork was indeed the boundary 
established in 1819 (see 162 US 1). Greer County Oklahoma, as it exists today, covers part but 
not all of the large area thus lost by Texas, due to the inability of those representing the Lone 
Star State during the 1890s to exert persuasive force upon the federal authorities of that day 
with regard to the intended location of the Red River boundary, and Texans were destined to 
taste defeat on that same subject yet again, another quarter of a century down the road, but 
another president, whose birth was still half a century in the future, would eventually provide 
their descendants with a measure of revenge upon the federal government.   
 

 
 

The northern boundary of Texas, prior to 1896, when Greer County, Texas met its demise. 



During the first 2 decades of the Twentieth Century, boundary controversy continued to swirl 
like a tornado through northern Texas, but the principal focus of that contention was not the 
Red River, it was the exact location of the 100th degree of longitude, which had officially defined 
the eastern edge of the Texas panhandle, north of the river, for 8 decades, but had never been 
accurately marked on the ground. Numerous efforts by both federal surveyors and Texas 
surveyors, operating under varying instructions and varying sources of authority, had produced 
a multiplicity of variations in the Texas boundary running northward from the sandy bottom 
land occupied by the river, dating all the way back to the 1850s, but the river itself had largely 
evaded attention, since no one questioned its efficacy as a natural boundary. That treacherous 
animal, snaking its way through ever shifting sands, was not stationary however, and since the 
early Nineteenth Century negotiators, who had settled upon it as a source of boundary control, 
had left the river's mobility entirely unaddressed in the 1819 treaty, its movement was certain to 
generate intense conflict at some point in time. As fate would have it, conditions that were 
surely never anticipated by those who signed that treaty arose with the dawn of the automotive 
age, bringing about the great oil boom, which a century ago made virtually every inch of the 
barren and long neglected but oil rich ground, within and near the riverbed, exceedingly 
precious, practically overnight. Suddenly both the exact position of the river and the title 
implications of its movement became immensely significant, leading property owners, surveyors, 
oil drillers, attorneys and politicians alike to realize in 1919 that a full century after the 
conception of that river boundary, it remained a potential source of litigation of colossal 
proportions. A century ago, when Oklahoma had been a state for just 12 years, the leaders of that 
young state saw a need for immediate action, upon recognizing that the river's movement was 
steadily impinging upon their turf, while gradually expanding the amount of useful real estate 
on the Texas side, and the great battle for control of the riverbed, comprising the mother of all 
American boundary disputes, was on. Oklahoma initiated formal legal action against Texas on 
12/8/1919, and the US promptly entered the fray as an intervenor and a necessary participant, due 
to the presence of federal interest lands held by Native Americans, both on an individual basis as 
allottees and on a tribal basis, along the Oklahoma side of the contested boundary. Recognizing 
the severity and urgency of the situation, the US Supreme Court was compelled to place the 
active drilling area, which involved more than 40 miles of river frontage, under receivership, 
pending the outcome of the litigation launched by Oklahoma, in order to prevent the eruption  
of open warfare between those states. 
  

 
Tierra Blanca Creek, in eastern New Mexico, the origin of the Red River of the South. 

 



In the Spring of 1921, just 2 months after the 100th anniversary of the congressional ratification 
of the treaty of 1819, the Court announced the results of its review of the boundary issue which 
had been framed by the parties, centered upon an absence of key language from that treaty, 
clarifying that the 1896 outcome of the Greer County case spelled doom for those on the Texas 
side, and sending them down to defeat again here in so doing. The Texans relied principally 
upon the fact that while the Arkansas River boundary was expressly defined in the treaty as 
following the "southern bank" thereof, no such effort was made therein to define the specific 
location of the Red River boundary, suggesting that a bank boundary was not intended in the 
case of the Red River, which enabled Texas to legitimately contend that a "mid-channel" 
boundary, positioned at and controlled by the centerline of the Red River, was intended by the 
treaty negotiators. The Court however, found no merit in that contention, pointing out that 
Adams had subsequently indicated, in his memoirs, that it was always his intent that the full 
breadth of each cited river should be regarded as property of the US, and he had also confirmed 
therein that Onis had acquiesced to his wishes on that particular matter. Convinced by that 
extrinsic evidence emanating from Adams, several years after the treaty was composed and 
adopted, that the centerline boundary proposition set forth by Texas was meritless, because 
Onis, while serving as the diplomatic proponent of Spain, had tacitly relented and conceded to 
his American counterpart on the Red River boundary issue, and that the failure to expressly 
mention the south bank of the south fork in the treaty was nothing more than an 
inconsequential omission, the Court flatly rejected the Texas position. In addition, the Court 
noted, the powerful judicial principle of res judicata was applicable in this instance, and 
effectively silenced Texas, due to the fact that the Texas legal team had failed to protest the 
inclusion of a reference to the south bank of the south fork in the judicial decree which was 
handed down to mark the conclusion of the Greer County case: 
 
"The contention (of Texas) that the evidence and the arguments in the Greer County Case raised no controversy 
as to whether the boundary followed the mid-channel or the south bank of the river is not well founded ... the 
location of the boundary line with respect to the course of the Red River, and whether by the true construction of 
the Treaty of 1819 its location is along the south bank or in mid-channel, was put in issue and directly determined 
in the former case ... but it is insisted (by Texas) that, so far as it (the 1896 Greer County decree) describes 
the boundary line of the treaty as following the south bank of the river, it was outside the issues litigated, and hence 
is not conclusive ... it is contended (by Texas) that the pleadings (during the 1890s) should be so construed as 
to confine the issue to the identification of one of the forks ... it is true that the principal matter in dispute was the 
forks ... but ... for the purpose of determining and settling the true boundary line between the United States and the 
state of Texas ... the question of boundary location now at issue was settled by the decision and decree in the Greer 
County Case ... a controversy related to the ownership of and jurisdiction over the tract lying between the forks ... it 
was essential to a complete and precise disposition of that controversy that the court should define with certainty 
the bounds of the tract. If it (Greer County) were to be awarded to the state of Texas, an accurate definition of 
its northerly boundary was essential; if to the United States, like accuracy in defining its southerly boundary was 
called for ... specific mention of the bank was essential to an accurate description of the tract in issue, if ... the line 
were left undefined, a ground of further controversy would remain ... pregnant with further litigation ... Mr. Adams’ 
diary, found in his memoirs ... declared: ‘An objection was long persisted in by Spain that instead of the banks of the 
rivers named being boundaries the middle of the river should be the dividing line. This objection was at last 
abandoned.’ The diary itself ... abounds in statements to the effect that the representative of Spain (Onis) during 
the course of the negotiation, insisted that the middle of the rivers should be taken for the boundary, Mr. Adams 



firmly insisting upon the western and southern banks, and at last prevailing ... the question of the true location of 
the boundary ... and the question whether the boundary followed the middle or the south bank of the river, were ... 
determined according to the true effect and meaning of the Treaty of 1819 ... the matter is res judicata ... it is of no 
consequence whether it was correctly decided or not." (see 256 US 70) 
 

 
John Quincy Adams, Secretary of State from 1817 to 1825 and President of the United States  

from 1825-1829, but not a particularly beloved or celebrated figure in Texas. 
  
But although this ruling amounted to a resounding defeat for Texas, it was a hollow victory for 
Oklahoma, because most ironically, given the Court's strong emphasis upon the virtues and 
importance of descriptive completeness as set forth in 1921, no judicial consideration was given 
on that occasion to either the river's historical movement or its navigability status, despite the 
fact that no clear boundary location could be defined upon the ground, by any surveyor or by 
anyone else, without definitive clarification of those 2 vital issues. The land along the north side 
of the river, for the most part at least, had of course been surveyed, meandered and platted by 
GLO surveyors acting on behalf of the US decades earlier, while the land south of the river had 
been similarly divided into countless tracts by Texas surveyors, but because the river's 
navigability status had never been conclusively established, both the legal location of the 
riparian boundaries of all of those properties and the legal significance of the meander lines 
which were put in place during those surveys as well, remained quite unclear. Therefore, 
although the litigants undoubtedly at least vaguely realized that boundary issues resulting from 
the river's historical activity would need to be squarely addressed at some point, they focused 
their attention primarily upon the navigability issue instead, in the days following the 1921 
ruling reviewed above. Oklahoma, having succeeded as we have seen in its bid to cut Texas out 
of the competition for title to the riverbed, was nonetheless compelled to rejoin the battle, in an 
effort to obtain judicial verification that the entire riverbed was acquired by Oklahoma in 1907, 
upon achieving statehood, under the unquestioned Equal Footing Doctrine, which secures 
navigable bedland unto each new state, by operation of law, without any specific descriptive 
documentation, as each state enters the Union. In this second incarnation of the original case 
however, Oklahoma was confronted with opposition on the part of the US, as federal personnel 



took the position that the Red River never was navigable for bedland title purposes, in accord 
with the long established mandate requiring federal protection of land rights interests held by 
Native Americans. And thus we arrive at the central portion of this extensive litigation, 
culminating in another ruling of the Court, handed down in the Spring of 1922, which was 
destined to play a pivotal role in establishing the modern standard for navigability 
determination, as a fundamentally federal question, rather than one which can be conclusively 
resolved at the state court level. In addressing the navigability issue, after acknowledging the 
controlling force of the previously adjudicated southern bank boundary, wherever it might be 
located, the Court quite appropriately began by once again turning to the intent manifested in 
the 1819 treaty, which in the eyes of the Court did not say, or intend to say, or mean, that the  
Red River was regarded by the signatories as being genuinely navigable in character: 
 
"The decree (of 1921) directed a further hearing to determine what constitutes the south bank, where along that 
bank the boundary is, and the proper mode of locating it on the ground. That hearing was had last week and 
disclosed that the parties differ widely as to what constitutes the south bank. A decision on the question will be 
given after it shall have been fully considered. The southerly cut-bank ... may or may not be the bank along which 
the boundary extends. On this we intimate no opinion now ... Oklahoma claims complete ownership of the entire 
bed of the river within that state, and in support of its claim contends that the river throughout its course in the 
state is navigable, and therefore that on the admission of the state into the Union ... title to the river bed passed 
from the US to the state ... the state concedes that its claim is not tenable, if that section of the river be not 
navigable ... the state’s reliance (on the treaty) is ill-founded. At the date of the treaty the Red and Arkansas 
rivers were in a general way known to be navigable in their lower reaches and not navigable in their upper reaches, 
but how far up the streams navigability extended was not known. Both were of great length and largely unexplored 
... the entire article (the treaty's mutual river usage clause) examined in the light of the circumstances in 
which the treaty was negotiated, shows ... what really was intended in this regard was to provide and make sure 
that the right to navigate these rivers ... should be common to the respective inhabitants of both nations ... the river 
was known to be navigable from its mouth to near the eastern boundary of Oklahoma, and there had been ... some 
light navigation above that boundary in the irregular times of temporary high water ... early publications ... to the 
effect that the river is navigable for great distances ... originated at a time when there were no reliable data on the 
subject, and were subsequently accepted and repeated without much concern for their accuracy. Of course, they and 
their repetition must yield to the actual situation as learned in recent years." (see 258 US 574) 
 
Having rejected Oklahoma's assertion of riverbed title, based upon inferential information 
suggesting that the treaty negotiators may very well have believed it to be a genuinely navigable 
steam in 1819, as they envisioned the remote region, otherwise practically devoid of useful 
landmarks, in their minds at that time, from the comfort of their rocking chairs in their offices at 
the Nation’s Capitol, after being informed by early explorers that the Red River sometimes 
develops into a raging torrent of enormous proportions, the Court went on to cite the specific 
evidence which convinced all of the Justices that the river had no capacity to support navigation 
in any substantial manner. In so doing, the Court also squarely addressed the proposition, 
presented by Texas, that the presence of meander lines all along the river, established by duly 
authorized GLO surveyors acting as agents of the US, placed the river's status as a legally 
navigable stream beyond question:  
 
 



"Only for short intervals, when the rainfall is running off, are the volume and depth of the water such that even very 
small boats could be operated ... these rises usually last from 1 to 7 days and in the aggregate seldom cover as much 
as 40 days in a year ... in places the channel ... has a depth of only about one-third of a foot ... in reference to the 
gauge readings at the bridge near Denison ... there were only 42 days during the year 1910 on which this gauge read 
2 feet or over, and only 81 days on which it read as much as 1 foot ... at three places ... solid rock bottom was 
encountered, ranging from 300 to 1,200 feet in length, and having a depth of only four-tenths of a foot of water ... in 
the western half of the state the river is not susceptible of being used in its natural and ordinary condition as a 
highway for commerce; and there is no evidence that in fact it ever was so used ... ordinarily the depth of water over 
the sand bars is from 6 to 18 inches ... and there is no permanent or stable channel ... it shifts irregularly from one 
side of the bed to the other and not infrequently separates into two or three parts. Boats with a sufficient draft to be 
of any service can ascend and descend only during periods of high water. These periods are intermittent, of 
irregular and short duration, and confined to a few months in the year ... navigation ... occurred only in periods of 
high water, and was accomplished under difficulties ... any inference of navigable capacity ... is overcome by the 
actual conditions ... while the evidence relating to the part of the river in the eastern half of the state is not so 
conclusive against navigability as that relating to the western section, we think it establishes that trade and travel 
neither do nor can move over that part of the river, in its natural and ordinary condition ... it is neither used, nor 
susceptible of being used, in its natural and ordinary condition as a highway for commerce ... its use for 
transportation has been ... confined to the irregular and short periods of temporary high water. A greater capacity 
for practical and beneficial use in commerce is essential to establish navigability ... navigability in fact is the test of 
navigability in law, and whether a river is navigable in fact is to be determined by inquiring whether it is used, or is 
susceptible of being used, in its natural and ordinary condition as a highway for commerce, over which trade and 
travel are, or may be, conducted in the customary modes of trade and travel on water ... a legal inference of 
navigability is said to arise from the action of the surveying officers who, when surveying the lands in that region, 
ran a meander line along the northerly bank and did not extend the township and section lines across the river. But 
this has little significance ... those officers were not clothed with power to settle questions of navigability." (see 
258 US 574) 
 
Typical conveyances of any upland with riparian frontage, the Court also reminded the litigants 
at this juncture, are legally presumed to extend to the centerline of the bounding stream, in the 
absence of either proven navigability or explicit retention of the relevant bedland, through the 
use of an exception or reservation clause, on the part of a grantor of any such riparian property, 
fully cognizant that in this instance the original grantor of all of the land on the north side of the 
river, whether held privately, publicly or tribally, was the US. In addition, the Court noted in 
concluding its consideration of the extent of the upland properties that were bounded on the 
south by the river, acknowledging that the river had migrated northward varying distances in 
various places, those federally patented tracts situated near the river which were not originally 
riparian in character, but which had become riparian, through the river's intrusive movement, 
invading the southerly portions thereof, also extended to the river's centerline, even though they 
had not been platted as riparian tracts:  
 
"Other questions common to all the riparian claims (made by Oklahoma and its grantees) are whether the 
disposal (by the US) of the lands on the northerly bank carried with it any right to the river bed in front of them, 
and, if so, whether this rights extends to the medial line of the stream or to the Texas boundary along the opposite 
bank ... where the United States owns the bed of a non-navigable stream and the upland on one or both sides, it, of 



course, is free when disposing of the upland to retain all or any part of the river bed ... the United States intended 
(through the federal platting and patenting process) to dispose of the upland and the northerly half of  
the river bed, but nothing more ... there was no attempt to dispose of the river bed separately from the upland. The 
disposals were all according to the legal subdivisions established by the (GLO) survey of the upland and shown on 
the official plat. In the patents there was no express inclusion or exclusion of rights in the river bed ... tested by the 
common law, conveyances of riparian tracts (on the north side) conferred a title extending not merely to the 
water line, but to the middle of the stream ... no disposal (of land north of the river) ... could go beyond the 
medial line. That limitation inhered in all that was done (by the GLO) ... the (federal) disposal of the lands on 
the northerly bank carried with it a right to the bed of the river as far as, but not beyond, the medial line ... title 
under the disposal (of land conveyed to allottees) reached to the middle of the stream ... and the right to the 
bed, out to the center line, passed with those tracts which had come to be riparian (through the river's 
northerly migration - FN 2)." (see 258 US 574) 
 
Not surprisingly, this was not the first occasion upon which the navigability status of the Red 
River had been judicially addressed, that subject had arisen in some Oklahoma cases, and the 
Supreme Court of Oklahoma had accepted the proposition that the river was navigable for 
purposes of title, treating its bed as state property on that basis. Those representing Oklahoma 
in this litigation naturally pointed that out to the Court, but to no avail, as the Court, 
recognizing that the US never had any opportunity to maintain that the river was non-navigable 
in any such prior litigation, summarily swept the Oklahoma view of the river's navigability 
status aside. Thus the Court made it clear to all of the states that any navigability decision made 
at the state court level can be reviewed by the High Court upon appeal and can be overturned, if 
not legitimately founded upon sound and definitive evidence of genuine title navigability. Since 
Oklahoma was among the numerous owners of the many upland properties fronting upon the 
river however, the state did in fact own certain portions of the north half of the riverbed, the 
Court confirmed, but that ownership was not associated with statehood, it was derived instead 
from the upland property acquisitions that had been made by the state, all of which included 
part of the north half of the riverbed, just as did the acquisitions of the riparian GLO lots along 
the river's north bank which had been made by all other parties. As a matter of principle, the 
Court thus clarified, all of the federally platted tracts and federally granted lands lying along the 
north edge of the river, unlike those on the Texas side, extended to the center of the river, as a 
consequence of the absence of navigability, which if present would have established a fee title 
boundary along the river's northern bank, in favor the state, preventing by that means any 
upland property on the Oklahoma side from including any part of the riverbed:  
 
"A decision by the Supreme Court of Oklahoma (146 P 587) is relied on as adjudging that the river is navigable ... 
it was purely private litigation. The United States was not a party and is not bound ... the decision hardly can be 
regarded as persuasive ... we conclude that no part of the river within Oklahoma is navigable (for bedland title 
purposes) and therefore that the title to the bed did not pass to the state on its admission into the Union. If the 
state has a lawful claim to any part of the bed, it is only such as may be incidental to its ownership of riparian 
lands on the northerly bank ... The state of Oklahoma claimed riparian rights in portions of the bed ... based on the 
asserted navigability of the river ... it has failed ... (however) it owns riparian lands both within and without 
what was the Kiowa, Comanche and Apache reservation. As to such lands it is entitled to the same incidents of 
riparian ownership that any other owner would have ... the state’s riparian right (although thus limited) will 
therefore be recognized in the decree." (see 258 US 574) 



 
From a trickle to a torrent – In many locations, the upper Red River was so insubstantial that 
people became accustomed to driving through it in their vehicles, typically with no difficulty, 
but horse power of the natural variety proved to be most helpful when it was storm swollen.  
  
For several decades, if not a full century, all of the litigants learned in 1922, they had wrongly 
presumed that the Red River was legally navigable for all purposes, based upon the reference to 
navigation rights associated with that river which appeared in the 1819 treaty. In addition, 
because they also mistakenly assumed that the boundary between the states was situated 
somewhere in the volatile and constantly fluctuating riverbed, due to the treaty's failure to 
expressly specify that Texas extended no farther northward than the south riverbank, residents 
of both states had treated the river as a mutual asset, generally without controversy, leading 
them to believe that they had no need to deal with the US in any manner, and that they required 
only approval from the state level, when the oil boom arrived and well drilling near or within the 
riverbed began. After Oklahoma achieved statehood in 1907, the Court having clarified that no 
portion of the riverbed belonged to Texas 11 years earlier as we have seen, state leaders in 
Oklahoma believed they saw an ideal opportunity to secure title to the entire width of the 
riverbed unto their state, and in the first phase of this litigation, completed in 1921, they 
experienced success, taking a major step toward that objective, but in this crucial second phase, 
completed in 1922, they discovered that their state had derived no benefit from the Equal 
Footing Doctrine, because they failed to place sufficiently strong evidence that the river was 
navigable before the Court. Had the Oklahoma legal team taken their evidentiary burden more 
seriously, and presented powerful historical evidence, plainly portraying the Red River as an 
important artery of travel, as the treaty negotiators had envisioned it in 1819, the outcome might 
very well have been different. Because they made no such effort however, the Court based its 
navigability ruling upon the only available data, which was presented by their opponent the US, 
and suggested that the river was really little more than a broad natural drainage channel, 
virtually useless for travel, amounting to nothing more than an unreliable trickle for the majority 
of any typical year. Thus Oklahoma joined Texas in the losers bracket, so to speak, while both 
the US, as the holder of fee title to the south half of the riverbed, throughout its entire length, 
and those who had acquired the riparian lots which the GLO had platted along the river's 
northern side, as the holders of fee title to their respective portions of the north half of the 
riverbed, emerged as the winners. The right to use the water flowing in the river was indeed a 
mutual right, shared by both states and all of their people, without regard for land ownership, 
pursuant to the 1819 treaty stipulation to that effect, as everyone in both states had long 



understood, but the primary mistake made by authorities in both states, when oil drilling along 
the river was initially proposed, was their failure to realize that use of the water and use of the 
bed are legally separate and distinct matters, and here the Court informed them that the right to 
control bedland drilling along the southernmost edge of Oklahoma was held by the US and its 
grantees, not by either state, in any sovereign capacity. 
 
Be sure to check next week’s issue of News & Views for Part Two! 
  
Footnotes: 
 
1) The descriptive portion of the Adams-Onis Treaty, including the island provision, the mutual 
river access provision and the survey mandate, reads: 

"The boundary line between the two countries, west of the Mississippi, shall begin on the Gulf of Mexico, at the 
mouth of the River Sabine, in the sea, continuing north, along the western bank of that River to the 32nd degree of 
latitude; thence, by a line due north, to the degree of latitude where it strikes the Rio Roxo of Natchitoches, or Red 
River; then following the course of the Rio Roxo, westward, to the degree of longitude 100 west from London and 23 
from Washington; then, crossing the said Red River, and running thence, by a line due north, to the River Arkansas; 
thence, following the course of the southern bank of the Arkansas, to its source, in latitude 42 north; and thence by 
that parallel of latitude, to the South Sea (The Pacific Ocean). The whole being as laid down in Melish’s map of 
the United States, published at Philadelphia, improved to the first of January, 1818 … all the islands in the Sabine, 
and the said Red and Arkansas Rivers, throughout the course thus described, to belong to the United States; but 
the use of the waters, and the navigation of the Sabine to the sea, and of the said Rivers Roxo and Arkansas, 
throughout the extent of the said boundary, on their respective banks, shall be common to the respective 
inhabitants of both nations. The two high contracting parties agree to ... fix this line with more precision, and to 
place the landmarks which shall designate exactly the limits of both nations, each of the contracting parties shall 
appoint a commissioner and a surveyor, who shall ... make out plans, and keep journals of their proceedings, and the 
result agreed upon by them shall be considered as part of this treaty, and shall have the same force as if it were 
inserted therein." (as cited in US v Texas - 162 US 1 - 1896) 
 
2) In 1923, the Court set forth the following supplemental commentary, in an effort to provide 
clarification regarding the potential involvement of an unspecified number of originally 
non-riparian platted tracts lying within Oklahoma and near its southern boundary in this 
litigation, outlining the conditions under which owners of such tracts could successfully assert 
fee title to a portion of the contested riverbed. 
 
"Where tracts on the north side of the river, which were not riparian when surveyed, were patented or allotted after 
they had become riparian, such (federal) disposals carried the title to the medial line of the river, unless other 
tracts between them and that line had been disposed of theretofore, in which event the later disposals did not carry 
any right in, or affect the title to, such intervening tracts ... where tracts on the north side, which had come to be in 
the river bed after survey and before disposal, were patented or allotted as if they were upland, while the adjacent 
land behind them which was then actually riparian was as yet unsold and unallotted, such disposals carried the 
title to the medial line of the river, unless other tracts between them and that line had been disposed of theretofore, 
in which event the later disposals did not carry any right in, or affect the title to, such intervening tracts." (see 261 
US 345) 



 
Exactly what motivated the Court to provide this specific guidance is unknown, and exactly 
how many originally non-riparian tracts ultimately became involved in this litigation is 
unknown as well, but it appears that the Court never set forth any further comments on this 
interesting aspect of the case. 
 
(The author of this series of articles, Brian Portwood (bportwood@mindspring.com) is a licensed 
professional land surveyor, federal employee and historian of land rights law, providing material 
for the ongoing professional education of all members of the land rights community. All of the 
materials cited herein are freely available in pdf form, either by means of a standard internet 
keyword search or directly from the author of this article, who invites all those interested in further 
reading on this subject to contact him.) 
 
Build your own library of outstanding federal case law - the Portwood articles presented 
here in News & Views represent an ideal starting point for those who may wish to 
explore federal case law more broadly on their own. A zip file containing the entire 
Federal Land Rights Series is available free of charge in pdf form upon request from the 
author, who can be reached at bportwood@mindspring.com. 
 


