
IRS Rules on Dumping 
Employees on ObamaCare 

Exchanges  !
To respond to the headline in a few of words: if 
you are a large employer with over 50 employees 
you can’t.  !
When the Affordable Care Act first passed many 
employers thought they could save money by giving their employees some dollars to 
buy a health plan and dumping them on an exchange. For some it would definitely be a 
huge employee cost savings.  !
The Internal Revenue Service ruled last week doing that not only violates the spirit of 
the law but it breaks the law completely. Those doing so face a huge fine.  !
Speaking of huge, the ruling is a huge surprise to health insurance agents and brokers. 
They’ve been warning clients for months that doing so would be illegal under their 
interpretation of the law. Some human resources departments and corporate lawyers 
disagreed and told management that the practice of having employees purchase 
insurance on an exchange and then reimbursing them part of that cost would be legal. !
Another plus, agents and brokers retain the business they would lose if an employer did 
the dumping scheme.  !
Here’s the IRS Q&A on the matter from its website: !
Question: “What are the consequences to the employer if the employer does not 
establish a health insurance plan for its own employees, but reimburses those 
employees for premiums they pay for health insurance (either through a qualified health 
plan in the marketplace or outside the marketplace)?” !
Answer: “Such arrangements cannot be integrated with individual policies to satisfy the 
market reforms. Consequently, such an arrangement fails to satisfy the market reforms 
and may be subject to a $100/day excise tax per applicable employee (which is $36,500 
per year, per employee) under section 4980D of the Internal Revenue Code.” !
Here’s the downside for agents and brokers. Kaiser Health News asked Christopher 
Condeluci — who is a lawyer specializing in benefits and taxes — if employers can 
dump their employees and not provide them insurance. The option would be to pay a 
$2,000 to $3,000 per employee fine.  !
BTW, that part of the law kicks in at the first of 2016.  !



Condeluci told Kaiser that dumping an employee completely and paying the fine is legal. 
He said the IRS Q&A “informs employers they cannot sponsor a reimbursement 
arrangement that reimburses on a pre-tax basis an employee’s purchase of an 
insurance plan both inside and outside of the exchange.”  !
However, Condeluci continued, “It puts employers on notice that if they buy an 
arrangement like this from a consultant or adviser they will be subject to an excise tax; 
and it informs benefit advisers, brokers, agents and consultants that it would be in their 
best interest not to recommend these types of policies.” !
Employers with under 50 employees aren’t subject to this at all and do not have to 
provide health plans and can, instead, give employees taxable wages to purchase a 
plan on an exchange.  


