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Several years ago, I penned an article on the 
issues associated with securing coverage for 
construction firms. The situation remains the 
same, and has not improved. Agents remain 
exposed to large claims arising from coverage 
issues from policies covering contactors and 
artisans.

Explain and document

Due to extreme competition, construction firms continue to look for affordable general 
liability coverage. Accordingly, because of high loss ratios in this line of business, 
carriers continue to offer affordable non-standard liability coverage, yet it lacks coverage 
in important areas. The interplay between those variables – standard vs. non-standard – 
is where agents find themselves caught in the middle.  

If an agent quotes a standard CGL policy without restrictive language, the premium will 
not be attractive to the client. Policies with a smaller premium, in most cases, are more 
restrictive in what coverages are offered. Agents must understand the differences in 
coverage to properly service their clients and avoid a lawsuit against them.
Two common patterns have evolved: 1) Policies that severely restrict contractual 
indemnity coverage that provides protection for “hold harmless” clauses in contracts and 
2) Policies that exclude coverage for injury to any worker on a jobsite.

Many policies offered today limit coverage in both areas, making the coverage offered 
almost illusory. To avoid a claim, agents must recognize the difference in coverages 
offered in the standard market and coverages offered in the non-standard market. When 
the coverage offered is substandard, an agent needs to explain to the client the 
coverage restrictions and document the discussion. 

The “mirror test” and more

The following examples show what can happen when coverage restrictions are present 
in a contractor’s policy.



• A worker was injured on a job site when an air conditioning unit fell on his 
shoulder. The injured party sued the contractor and a manufacturer of the 
brackets which held the A/C unit in place. The loss was reported to the 
contractor’s carrier and the carrier disclaimed coverage, citing an “injury to 
worker” exclusion in the policy, which negated coverage. The contractor, forced 
to defend themselves, sued the agent and the carrier. The carrier was let out 
based on policy language. The case settled for $550,000, and contractor’s share 
was $275,000. 

The agent had a long-term relationship with the client. The policy at issue replaced an 
earlier policy issued by another carrier. The earlier policy did not have a worker 
exclusion. The agent missed the change in coverage when he switched carriers, failing 
to perform the “mirror test” on the two policies. The claim against the agent settled for 
$190,000.

• In another example, the agent secured replacement coverage for a roofing 
contractor. The client was performing repairs to a flat roof and used a blow torch 
to cure the new roof membrane being applied.  The roof rafters caught fire and 
the building was extensively damaged. The property carrier filed a subrogation 
claim against the contractor. The contractor’s carrier disclaimed coverage, citing 
an “open torch” exclusion.  

The contractor then made a claim against the agent. The previous carrier did not have 
an “open torch” exclusion, and the agent failed to point out the restriction in the new 
policy. This is another example of the agent failing to perform the “mirror test” when the 
new policy was received. The claim against the agency settled for $175,000.

• In another example, a worker for an agency’s client was severely injured on a 
job. The worker sued the general contractor. In the contract between the 
agency’s client and the general contractor, the agency’s client agreed to add the 
general contractor as an additional insured to their GL policy and agreed to hold 
the general contractor harmless. The policy covering the agency’s client did not 
list the general contractor as an additional insured due to an error by the agent, 
who was aware of the need to add the general contractor. In addition, the policy 
did not cover the “hold harmless” obligation due to restrictive language in the 
policy. 

After receiving a denial of coverage under the client’s policy, the carrier for the general 
contractor paid $1,800,000 to settle the claim, and made a claim against the agency’s 
client, who in turn made a claim against the agency. The general contractor claimed the 
defense costs of $175,000 and the first $1,000,000 of the settlement should have been 
paid under the client’s policy, had the agent done his job properly. The claim against the 
agency settled for $700,000. 

Keep the client informed



Not only must agents be familiar with the coverage they offer contractors, if a policy with 
substandard coverage is noted, the client should be informed – and given the 
opportunity to purchase a more comprehensive policy. 

All communication between the agent and the client regarding a substandard policy and 
subsequent offers to secure a more comprehensive policy should be clearly 
documented. Absent clear documentation, claims against an agency will inevitably 
occur when the client finds itself without adequate coverage after an accident. 


